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CONSTRUCTION,  OPERATION  AND 
RECIPROCAL  EASEMENT  AGREEMENT  AND 
AGREEMENT  CREATING  LIENS 


Central  Block  1 of  Yerba  Buena  Gardens 
San  Francisco,  California 

This  Construction,  Operation  and  Reciprocal  Easement 
Agreement  (hereinafter  referred  to  as  the  "REA")  is  made  and 

entered  into  as  of  the  day  of  , 1 98 , by  and 

among  YBG  Associates,  a California  limited  partnership,  the 
general  partners  of  which  are  Olympia  & York  California  Equities 
Corp.  and  Marriott  Corporation  (hereinafter  referred  to  as 
"OYM”),  and  THE  REDEVELOPMENT  AGENCY  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO,  CALIFORNIA,  an  agency  organized  under  the  Com- 
munity Redevelopment  Law  of  the  State  of  California  (Health  and 
Safety  Code  § 33000,  et  seq . ) (hereinafter  referred  to  as 
"SFRA”) . 


RECITALS 

A.  SFRA  owns  (or,  in  the  case  of  the  Office  Building 
Parcel,  previously  owned)  in  fee  simple  certain  real  property 
situated  in  the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, more  particularly  described  in  Exhibit  A attached  hereto 
and  by  this  reference  made  a part  hereof  (said  property  described 
on  Exhibit  A being  hereinafter  called  the  "CB-1  Real  Property” 
and  being  located  as  shown  on  Exhibit  B attached  hereto  and  by 


this  reference  made  a part  hereof) , 
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B.  The  parties  hereto  have  entered  into  a Disposition 


and  Development  Agreement  (the  "DDA"),  dated  , 1984 

and  recorded  , 1 984  in  Official  Records  of  the 

City  and  County  of  San  Francisco,  California,  in  Book  at 

page  , et.  seq.  The  DDA  contemplates,  inter  alia,  a compre- 

hensive plan  of  disposition  and  development  (including  rehabili- 
tation of  an  existing  landmark  structure)  of  the  CB-1  Real 
Property. 

C.  Pursuant  to  the  DDA,  OYM  has  leased  from  SFRA  that 
portion  of  the  CB-1  Real  Property  more  particularly  described  in 
the  Hotel  Lease  and  has  sold  the  Office  Building  Parcel  within 
the  CB-1  Real  Property  to  OYM. 

D.  Pursuant  to  the  DDA,  it  is  contemplated  that  SFRA 
will  lease  the  Retail  Parcels  within  the  CB-1  Real  Property  to 
OYM. 

E.  The  DDA  provides  that  OYM  will  sublease  to  SFRA  cer- 
tain premises  within  the  CB-1  Real  Property  pursuant  to  a sub- 
lease (the  "Agency  Sublease") . 

F.  SFRA  and  OYM  desire  to  make  an  integrated  use  of  the 
CB-1  Real  Property  and  to  develop  and  improve  the  CB-1  Real  Prop- 
erty as  a multi-level  complex  of  office,  hotel,  retail,  parking, 
plaza  and  open  space  uses. 

G.  The  Parties  to  this  REA  desire  to  provide  for  the 
security,  maintenance,  use  and  operation  of  all  of  the  Common 
Area  and  the  buildings  and  other  improvements  to  be  situated  in 


2. 
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the  CB-1  Real  Property,  and  in  that  regard  to  create  and  provide 
for  certain  rights,  privileges  and  easements  and  to  impose 
certain  restrictions  and  covenants  on  the  CB-1  Real  Property  as 
hereinafter  more  specifically  set  forth,  including,  but  not 
limited  to,  certain  rights  of  access,  support  and  use  by  and 
between  various  portions  of  the  CB-1  Real  Property  as  developed 
pursuant  to  the  DDA,  for  the  operation  and  costs  of  operation  of 
certain  facilities  located  in  the  CB-1  Real  Property  and  the 
Gardens  located  in  the  CB-2  Real  Property  (as  hereinafter 
defined) , and  for  certain  payments  by  the  Owner  of  the  Office 
Building  Parcel  to  SFRA. 

H.  The  residential  units  to  be  developed  by  OYli  pur- 
suant to  the  DDA  are  not  a part  of  the  CB-1  Real  Property  as 
defined  hereunder  and  such  units  shall  not  have  any  rights  or  be 
subject  to  any  obligations  under  this  REA. 

NOW,  THEREFORE,  for  good  and  valuable  consideration,  in- 
cluding the  mutual  promises,  covenants  and  agreements  herein  con- 
tained, the  Parties  agree  as  follows; 


3. 


-5^ 


: i>''  7M 

M.  t»*f*H  »*^  ’•<*  •**  '*■  **• 

..  «'„;••  -<  *• 

,.  M»w  » •»“  »•  4»»M*  --•■  ’« 

lrt»  « 

wij  ii.  t*  ^ „ 

* .^M»Ha  ^ .. 


.-1*^  Kr©  X*  •>*  « *«•  .f 


•<!i  .ll#J ^ ^ ^ 

tH»*.  «tc->^,.«** 


A.-, 
■ . 


^ **%t,  .«  .,«  ««  «I-^' 

■ l*toa  -«?»■«■ 


#i<.aM  ••■•»^  •»4»T«  '^'« 


ARTICLE  1 


DEFINITIONS 

As  used  in  this  REA,  the  following  terms  have  the  fol- 
lowing meanings : 

Section  1.1.  Accounting  Period. 

"Accounting  Period"  means  the  Fiscal  Year  of  the  Tenant 
of  the  Retail  Parcel,  except  that  the  first  Accounting  Period 
shall  commence  as  to  each  Tenant  or  Owner  as  to  its  parcel  on  the 
date  such  parcel  is  conveyed  by  SFRA  to  such  Tenant  or  Owner  by 
grant  deed  or  Lease  as  evidenced  by  recordation  of  the  grant  deed 
or  a memorandum  of  lease  and  shall  end  on  and  include  the  date  of 
conclusion  of  the  next  following  Fiscal  Year  of  the  Tenant  of  the 
Retail  Parcel. 

Section  1.2.  Affidavit  of  Use. 

"Affidavit  of  Use"  is  defined  in  Section  3.7  hereof. 

Section  ^ ,2k.  Affiliate . 

"Affiliate"  means  any  partnership  or  corporation 
directly  controlling,  controlled  by  or  under  common  control  with 
the  Owner  of  the  Office  Building  Parcel. 

Section  1 . 2B.  Agency  Sublease. 

"Agency  Sublease"  means  the  sublease  of  a portion  of  one 
of  the  Retail  Parcels  between  SFRA  as  sublessee  and  the  Retail 
Tenant  as  sublessor  as  such  sublease  is  defined  in  the  Retail 
Lease  as  the  Jessie  Street  Substation  Sublease. 
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Section  1.3.  Allocable  Share/Allocable  Costs. 

Each  Owner's  and  each  Tenant's  respective  "Allocable 
Share"  of  any  security,  maintenance,  operation,  repair  or  capital 
improvement  costs  of  any  Common  Area  (other  than  Development 
Costs  of  the  initial  Improvements  which  shall  be  as  set  forth  on 
Exhibit  F hereto)  or  any  other  such  costs  provided  for  in  this 
REA  shall  be  that  part  of  such  costs  payable  for  each  Accounting 
Period  by  each  Owner  and  each  Tenant  as  is  set  forth  in  Section 
7 . 7 hereof.  "Allocable  Costs"  are  defined  in  Section  7 . 7 hereof. 

Section  1.4.  Allocable  Share  Agreement  is  described  in  Sec- 
tion 7.7  hereof. 

Section  1.5.  Annual  Accounting  Statement. 

"Annual  Accounting  Statement"  is  defined  in  Section  12.3 

hereof . 

Section  1.6.  Annual  Budget. 

"Annual  Budget"  is  defined  in  Section  7.10  hereof. 

Section  1.7.  Acting  Party. 

"Acting  Party"  is  defined  in  Section  7. 5 hereof. 

Section  1.8.  CB-1  Real  Property. 

"CB-1  Real  Property"  means  all  of  the  real  property 
described  in  Exhibit  A attached  hereto  and  made  a part  hereof  and 
all  Parcels  created  therein,  being  a portion  of  Central  Block  1 
of  the  Yerba  Buena  Gardens,  together  with  all  buildings  and  other 
improvements  constructed  at  any  time  therein. 
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Section  1.9.  CB-2  Real  Proper ty/ CB-2  Leased  Property. 

"CB-2  Real  Property"  means  the  real  property  so 
described  on  Exhibit  C attached  hereto  and  made  a part  hereof. 

"CB-2  Leased  Property"  means  the  portion  of  the  CB-2  Real  Prop- 
erty for  which  SERA  is  the  lessor  and  which  property  is  generally 
designated  on  Sheets  18  and  19  of  Exhibit  B hereto  (not  including 
the  Gardens  or  Cultural  Parcels  shown  thereon)  and  made  a part 
hereof. 

Section  1.10.  CB-2  Real  Property  Common  Area. 

"CB-2  Real  Property  Common  Area"  means  all  areas  within 
the  CB-2  Leased  Property  which  are  to  be  made  available  for  the 
non- exclus ive  general  use,  convenience  or  benefit  of  all  or  more 
than  one  of  the  direct  lessees  from  SERA  of  such  property.  Some 
of  the  CB-2  Common  Areas  are  generally  designated  on  Exhibit  B 
hereto.  The  CB-2  Real  Property  Common  Area  includes  the  same 
items  contained  in  the  definition  of  "Common  Area"  set  forth  in 
Section  1.12  below  except  the  words  "CB-2  Leased  Property"  shall 
be  substituted  for  the  words  "CB-1  Real  Property." 

Section  1.11.  Certificate  of  Completion  and  Right  to  Occupy. 

"Certificate  of  Completion  and  Right  to  Occupy"  means 
that  certain  document  described  in  Section  5.01  of  the  DDA  and 
attached  thereto  as  Attachment  No.  25. 

Section  1.12.  Common  Area. 

Except  as  provided  in  the  last  sentence  of  this  Section 
1.12,  "Common  Area"  means  all  areas  within  the  boundaries  of  the 
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CB-1  Real  Property,  including  the  Shared  Truck  Facilities,  which 
under  this  REA  are  or  are  to  be  made  available  for  the  non-exclu- 
sive  general  use,  convenience  and  benefit  of  all  or  more  than  one 
of  the  Parties.  The  Common  Areas  in  the  CB-1  Real  Property  are 
generally  designated  as  such  on  Sheets  10  through  14  of  Exhibit  B 
attached  hereto. 

Among  other  things.  Common  Area  includes:  (a)  the  plaza 

areas;  (b)  the  landscaped  and  planted  areas;  (c)  all  pools  and 
fountains;  (d)  all  promenades,  sidewalks,  stairways,  ramps,  walk- 
ways, elevators  and  escalators  located  in  any  portion  of  the  CB-1 
Real  Property  to  be  made  available  for  the  non- exclus ive  general 
use,  convenience  and  benefit  of  all  or  more  than  one  of  the 
Parties  for  the  purpose  of  providing  pedestrian  access  to  and 
ingress  and  egress  to  and  from  all  portions  of  the  CB-1  Real 
Property  and  any  and  all  portions  of  the  Common  Area;  (e)  all 
Common  Utility  Facilities;  (f)  all  driveways,  curbs  and  lighting 
standards,  traffic  and  directional  signs  located  within  the  Com- 
mon Area;  (g)  restrooms  not  located  within  the  premises  of  any 
Occupant;  (h)  Common  Area  administration  and  maintenance  offices 
and  Common  Area  equipment  storage  areas;  and  (i)  emergency  exit 
corridors  or  stairs  except  those  exclusively  appropriated  for  the 
use  of  any  single  Tenant  or  Owner  or  combination  thereof  to  the 
exclusion  of  others. 

Common  Area  does  not  include  Truck  Facilities  serving 
any  individual  Parcel,  nor  emergency  exit  corridors  or  stairs  or 
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other  areas  or  buildings  or  portions  of  buildings  exclusively 
appropriated  for  the  use  of  any  single  Tenant  or  Owner  or  com- 
bination thereof  to  the  exclusion  of  others  nor  those  areas  which 
are  the  subject  of  Section  3.10  of  this  REA. 

Section  1.13.  Common  Area  Improvements. 

"Common  Area  Improvements"  means  all  Improvements  to  be 
constructed  as  a part  of  the  Common  Area  under  the  terms  of  the 
DBA  or  any  Lease  or  grant  deed  to  or  of  any  Parcel  and  such  other 
facilities  as  are  constructed  or  installed  and  designated  as 
Common  Area  Improvements  as  provided  in  this  REA. 

Section  1.14.  Common  Area  Maintenance  Costs. 

"Common  Area  Maintenance  Costs"  means  all  reasonable 
monies  paid  during  an  Accounting  Period  by  or  on  behalf  of  the 
Operator  for  the  security,  operation,  maintenance  and  repair  of 
the  Common  Area,  and  including  but  not  limited  to,  all  such  costs 
and  expenses  actually  incurred  or  reasonably  allocated  and  re- 
lated to; 

(1)  Fulfilling  the  Operator's  obligations  under 
Article  7 hereof,  excluding,  however,  wages  or  salaries  paid  to 
the  Operator's  management  or  supervisory  personnel,  except  field 
supervisors  or  managers  such  as  foremen; 

(2)  The  total  cost  and  expenses  for  insurance, 
covering  the  Common  Area; 

(3)  All  Impositions  covering  the  Common  Area  and 
costs  of  permitted  contests  relating  thereto; 


^Ifi^  •*¥'ld»  *•*  ’'  « atfwro  yw  f , 

.#3*  .*.'•  io  4?L4aib2aa^  *«^‘  ' 

/ ^ J*  -r*  vr  ^ <,«.iln>.5»»J> 

i,.^-  v ;»  ,v  •.«  8^  .-»t,  *!^»»  t'’“ 

« U«  ■**»W>3U..>  n-w-  « MU4i»«J 

IJ.  t»»i>iv<ii8%> « »*j*>  n»»«BO  ., . 

..»»«a  «8»»Mi*AAaufcjL«»Ba  i*uusii®!^' 

***“  "»***^  »s*»(»*3tH«r  **»ft  3:'<I»»«>3'^ 

^ *•  ro 

* w -u 

_ . - ■ ig^'iA  “•**+■ 

^***iJi*  «^.  i**^***^  ' T’ 

«>  NM  ••iiN.^M  ^ •*•»»  .v»r^ 

•l«M  n«»~  .»  ’f^  ' 

t. »• 

'‘•>«  •’^  ^ „■  _,,  ■ ;.l 

II  UA  ‘i  ' -';^- 

.>i««-^l  .'|ky««»  «P^ 


(4)  All  charges  in  connection  with  the  use  of  Conmion 
Utility  Facilities  used  in  connection  with  the  Conmion  Area,  in- 
cluding electricity  used  for  lighting  and  all  costs  of  maintain- 
ing lighting  fixtures  in  the  Common  Area; 

(5)  All  rental  charges  for  equipment  and  costs  of 
small  tools  and  supplies; 

(6)  All  acquisition  and  replacement  costs  of  mainte- 
nance equipment; 

(7)  Policing,  security  protection,  traffic  direc- 
tion, control  and  regulation  of  the  Common  Area; 

(8)  All  costs  of  cleaning  and  removal  of  rubbish, 
dirt  and  debris  from  the  Common  Area; 

(9)  The  cost  of  landscape  maintenance  and  supplies 
for  the  Common  Area; 

(10)  All  costs  of  the  annual  audit  of  Common  Area 
Maintenance  Costs  by  an  independent  certified  public  accountant; 

(11)  Replacement,  Restoration  and  reconstruction  work 
of  Common  Area  as  shall  be  required  under  the  terras  and  provi- 
sions hereunder  or  under  any  Lease  to  preserve  the  usefulness  of 

the  Common  Area  in  accordance  with  the  provisions  of  Article  6 
hereof ; 

(12)  The  portion  of  Common  Area  Maintenance  Costs  of 
the  CB-2  Real  Property  Common  Area  and  of  the  Gardens  Contribu- 
tion, which  are  charged  to  Tenants  or  Owners,  pursuant  to  Sec- 
tions 7.6  and  7.7  hereof. 
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(13)  In  lieu  of  any  other  charge  for  indirect  costs 
(including,  but  not  limited  to,  the  cost  of  the  operation  of  any 
off-site  office,  accounting  services  and  other  services  not 
directly  involved  with  security,  operation,  maintenance  and 
repair) , Common  Area  Maintenance  Costs  shall  include  an  allowance 
to  the  Operator  for  the  Operator's  supervision  of  the  Common  Area 
not  to  exceed  fifteen  percent  (15%)  of  the  total  of  the  costs  and 
expense  of  work  performed  by  the  Operator,  or  under  its  supervi- 
sion and  permitted  by  this  Section,  for  each  Accounting  Period 
exclusive  of  such  costs  in  connection  with  the  Shared  Truck 
Facilities  Maintenance  Costs.  If  all  or  any  part  of  the  activ- 
ities or  work  involved  in  the  security,  operation,  maintenance 
and  repair  of  the  Common  Area  or  its  equipment  is  provided  or 
performed  on  behalf  of  the  Operator  by  any  other  Person  not 
affiliated  with  the  Operator  and  not  by  the  Operator,  the  amount 
paid  by  the  Operator  to  such  other  Person  for  such  activities  or 
work  may  be  included  in  the  Common  Area  Maintenance  Costs  (not- 
withstanding that  any  such  amount  may  include  reasonable  overhead 
and/or  profit  for  such  other  Person,  or  which  shall  be  as  a 
result  of  competitive  bid  under  the  supervision  or  control  of  the 
Operator) , but  only  to  the  extent  that  such  amounts  so  paid  to 
such  other  Person  shall  be  for  items  of  cost  and  expense  which 
would  be  included  pursuant  to  this  Section  with  respect  to  such 
activities  or  work  if  performed  by  the  Operator  with  its  ovm 
employees;  and  provided,  further,  that  if  all  of  the  activities 
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or  work  involved  in  the  operation,  maintenance  and  repair  of  the 
Common  Area  or  its  equipment  is  provided  or  performed  on  behalf 
of  the  Operator  by  any  other  Person,  Common  Area  Maintenance 
Costs  shall  not  include  any  allowance  to  the  Operator  for  its 
supervision  of  the  Common  Area.  Any  capital  expenditures  which 
may  be  incurred  by  the  Operator  shall  be  excluded  from  computa- 
tion of  the  supervision  percentage  to  be  paid  to  the  Operator. 
Common  Area  Maintenance  Costs  shall  be  determined  in  accordance 
with  generally  accepted  accounting  principles. 

Section  1.15.  Common  Building  Component. 

"Common  Building  Component"  refers  to  any  single  im- 
provement or  portion  thereof,  which  is  located  partly  on  the  Par- 
cel of  one  Party  and  partly  on  the  Parcel  of  another  Party  or 
which  is  shared  in  common  by  two  or  more  Parties,  such  as  a com- 
mon wall  and  all  Improvements  referred  to  in  subparagraphs  (a) , 
(b) , (c) , (d)  and  (f)  of  subsection  3.4(1)  hereof,  but  shall  not 
include  those  Improvements  which  are  the  subject  of  Section  3.10 
of  this  REA. 

Section  1.16.  Common  Utility  Facilities. 

"Common  Utility  Facilities"  means  all:  (i)  storm  drain- 

age facilities,  sanitary  sewer  systems,  natural  gas  systems, 
domestic  water  systems,  fire  protection  water  systems,  mechanical 
and  electrical  systems,  telephone  systems,  and  cable  television 
systems  and  (ii)  other  utility  systems  and  facilities  to  be 
located  or  situated  on  the  CB-1  Real  Property,  but  shall  not 
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include  any  of  the  foregoing  exclusively  appropriated  for  the  use 
of  any  single  Tenant,  Owner  or  Occupant  nor  those  systems  or 
facilities  exclusively  appropriated  for  the  use  of  the  Office 
Building  Retail  Parcels  and  the  Premises  which  are  the  subject  of 
Section  3.10  of  this  REA. 

Section  1 . 1 6A  Construction . 

"Construction"  is  defined  in  Section  5 . 1 hereof. 

Section  1.17.  Construction  Documents. 

"Construction  Documents"  is  defined  in  Section  4.3 

hereof. 

Section  1.18.  Declaration  of  Restrictions. 

"Declaration  of  Restrictions"  means  that  certain  Decla- 
ration dated  December  9,  1966  recorded  in  the  Official  Records  of 

the  City  and  County  of  San  Francisco,  California  on  December  13, 
1966  in  Book  B1 03  at  Page  210. 

Section  1.19.  Defaulting  Party. 

"Defaulting  Party"  is  defined  in  Article  8 hereof. 

Section  1.20.  Development  Costs. 

"Development  Costs"  is  defined  in  Section  12.1  hereof. 

Section  1.21.  PDA. 

"DDA"  means  the  Disposition  and  Development  Agreement 
referred  to  in  Recital  B hereof. 

Section  1.22.  Fee  Parcels. 

"Fee  Parcels"  means  all  Parcels  sold  by  SFRA. 
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Section  1.23.  Final  Construction  Documents. 


"Final  Construction  Documents"  is  defined  in  the  Scope 
of  Development  which  is  Attachment  No.  5 to  the  DDA. 

Section  1 . 24.  Fiscal  Year. 

"Fiscal  Year"  means  the  fiscal  year  of  the  Owner  of  the 
Office  Building  Parcel. 

Section  1.25.  Foreclosure . 

"Foreclosure"  is  defined  in  Section  6.4  hereof. 

Section  1.26.  Force  Majeure. 

"Force  Majeure"  means  war,  insurrection;  strikes;  lock- 
outs; riots;  floods;  earthquakes;  fires;  casualties;  acts  of  God; 
acts  of  the  public  enemy;  epidemics;  quarantine  restrictions; 
freight  embargoes;  lack  of  transportation,  government  restric- 
tions or  priority;  unusually  severe  weather;  inability  to  secure 
necessary  labor,  materials  or  tools;  acts  of  the  other  Party  or 
Parties,  and  any  other  causes  beyond  the  control  of  SFRA,  any 
Owner,  Occupant  or  Tenant  causing  delays  or  defaults;  provided 
that  failure  to  lease  or  sell  or  to  obtain  a satisfactory  mort- 
gage commitment  or  equity  or  operating  funds  is  not  an  event  of 
Force  Majeure. 

Section  1.27.  Gardens . 

"Gardens"  means  the  portion  of  the  CB-2  Real  Property  so 
designated  on  Sheets  1 8 and  1 9 of  Exhibit  B hereto  and  including 
the  Improvements  thereon  described  in  the  Scope  of  Development 
which  is  Attachment  No.  5 to  the  DDA. 
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Section  1.28.  Gardens  Budget. 

"Gardens  Budget"  means  the  budget  submitted  by  the 
Gardens  Operator  (as  same  is  defined  in  the  Retail  Lease)  and 
approved  by  SFRA  setting  forth  the  annual  amount  allocated  by 
SFRA  for  the  maintenance,  operation  and  security  of  the  Gardens. 

Section  1.29.  Gardens  Contribution. 

"Gardens  Contribution"  is  defined  in  Section  7.6  hereof. 

Section  1.30.  Gardens'  Maintenance  and  Security  Costs. 

"Gardens  Maintenance  and  Security  Costs"  means  all 
reasonable  monies  paid  during  an  Accounting  Period  by  or  on 
behalf  of  SFRA  for  the  security,  operation,  maintenance  and  re- 
pair of  the  Gardens  in  accordance  with  the  Retail  Lease,  and 
including  but  not  limited  to  such  costs  and  expenses  actually 
incurred  or  reasonably  allocated  and  related  to; 

(1)  The  operation,  maintenance,  security  and  repair 
of  the  Gardens  in  accordance  with  SFRA' s obligations  as  described 
in  the  Retail  Lease  provided,  however,  that  such  costs  shall  not 
include  the  costs  of  the  initial  acquisition  of  equipment, 
uniforms  or  similar  items  of  capital  expense  incurred  by  SFRA  in 
connection  with  its  obligations  to  maintain,  operate  and  secure 
the  Gardens. 

(2)  The  Gardens  Maintenance  and  Security  Costs  shall 
include  a reserve  for  capital  replacements  in  t’ne  Gardens 
Improvements  in  accordance  with  Section  7.6  hereof. 
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(3)  Except  as  provided  in  subsection  (2 ) hereof, 


Gardens  Maintenance  and  Security  Costs  shall  not  include  cost  of 
Restoration  (as  defined  in  Article  6 hereof)  or  other  capital 
improvements  costs  of  any  portion  of  the  Gardens. 

(4)  Gardens  Maintenance  and  Security  Costs  shall  be 
determined  in  accordance  with  generally  accepted  accounting  prin- 
ciples . 

Section  1,31.  Grantor  and  Grantee. 

"Grantor”  and  "Grantee"  are  defined  in  Section  3. 1 

hereof . 

Section  1.32.  Gross  Revenues. 


"Gross 

Revenues"  is  defined  in  Article  12  hereof. 

Section 

1.33. 

Hotel  Lease. 

"Hotel 

Lease" 

means  the  lease  between  SERA  and  OYli  dated 

as  of 

1 98  , a memorandum  of  which  was  recorded 

in  the 

Official 

Records 

of  the  City  and  County  of  San  Francisco 

on 

,19  in 

Book  at  Page 

Section 

1.34. 

Hotel  Parcels. 

"Hotel 

Parcel s 

" means  the  Parcels  so  designated  on  Exhi- 

bit  B 

attached  hereto. 

Section 

1.35. 

Impositions . 

"Impositions"  means  all  taxes,  surcharges,  assessments 
(including,  without  limitation,  all  possessory  use  or  interest 
taxes  and  assessments,  levies  or  other  types  of  fees,  charges  or 
taxes  which  may  at  any  time  in  the  future  be  levied  in  connection 
with  any  private  or  public  improvements  or  benefits,  whether  or 
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not  commenced  or  completed  prior  to  the  date  hereof  and  xdiether 
or  not  to  be  completed  within  the  term  hereof),  water,  sewer  or 
similar  rents,  rates  and  charges,  excises,  levies,  license  fees, 
permit  fees,  inspection  fees  and  other  authorization  fees  and 
other  charges,  in  each  case  whether  general  or  specific,  ordinary 
or  extraordinary,  foreseen  or  unforeseen,  of  every  character  (in- 
cluding all  interest  and  penalties  thereon) , which  at  any  time 
during  or  in  respect  of  the  term  hereof  may  be  assessed,  levied, 
confirmed  or  imposed  on  or  in  respect  of  or  be  a lien  upon  the 
CB-1  Real  Property  or  any  part  hereof. 

Section  1 . 35A.  Initial  Improvements. 

"Initial  Improvements"  means  all  Improvements  required 
to  be  constructed  pursuant  to  the  DDA. 

Section  1.36.  Improvements . 

"Improvements"  means  any  buildings,  outbuildings,  struc- 
tures or  anything  erected,  built,  placed,  installed  or  con- 
structed upon  or  in  a Parcel,  including  without  limitation  any 
Truck  Facilities  serving  such  Parcel,  emergency  exit  corridors 
and  stairs,  and  freight  and  passenger  elevators  located  exclu- 
sively within  or  exclusively  serving  such  buildings  or  structures 
or  upon  the  Common  Area. 

Section  1.37.  Indexed . 

Whenever  any  amount  is  referred  to  in  this  REA  as  being 
"Indexed"  such  amount  or  amounts  shall  be  adjusted  every  five  (5) 
years  on  the  anniversary  date  of  this  REA  using  as  an  index  for 
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such  adjustment  the  Engineering  News  Record  Building  Cost  Index 
for  San  Francisco.  If  this  index  is  discontinued  or  revised  dur- 
ing the  term  of  this  REA  such  other  Engineering  News  Record 
Building  Cost  Index  or  computation  with  which  it  is  replaced 
shall  be  used  in  order  to  obtain  substantially  the  same  result  as 
would  be  obtained  if  the  said  index  had  not  been  discontinued  or 
revised.  If  there  is  no  Engineering  News  Record  Building  Cost 
Index  or  computation  then  the  closest  available  index  or  computa- 
tion shall  be  used  from  time  to  time  as  the  Parties  shall  agree 
upon  and  if  they  shall  not  agree,  then  such  index  or  computation 
as  shall  be  established  by  arbitration  based  on  the  same  standard 
as  set  forth  in  the  preceding  sentence  shall  be  used. 

Section  1.38.  Interest  Rate. 

"Interest  Rate"  is  defined  in  Section  12.3  hereof. 

Section  1.39.  Landlord . 

"Landlord"  means  SFRA  as  the  lessor  under  each  Lease  and 
its  successors  and  assigns. 

Section  1.40.  Lease . 

"Lease"  means  the  lease  between  SFRA  and  OYM  dated  as  of 

, 1 98_,  recorded  in  the  Official  Records  of 

the  City  and  County  of  San  Francisco  on  , 1 984  in 

Book  at  Page  , which  provides  for  the  Lease  of  property 

constituting,  in  part,  the  CB-1  Hotel  Parcel  in  the  CB-1  Real 
Property.  "Lease"  shall  also  include  any  subsequent  lease  or 
leases  between  SFRA  and  OYM,  or  their  successors  or  assigns. 


17. 


i • -s  4 


■■'df 


■ ..-^««.»r,.ii»  .AAtoflhr  ,.;ri  :tiA?  •a.iW 


/ '"  mmt',**  U ^ ***^  rfiA^  ft 

1 ^ ‘^'‘• 

- W .%•«  W**  MJ  If  *^  *^"*" 

_-a  — .-^— >4V»  on  bi  •T»rf#»  /b*l»J^» 

f«/»)l«i  «*•  TpAt*wmtV^- 

.4~u  ..-  -W  .M*»»bv^ 

W iu#r  «-»» - •^«-.**  '*'*■ 

« -toi  rt—  .#»«* 

■;faotto«a 

i*t«L-  *«.**♦;  ,n*«,  ‘'b.H.WUS*' 


e«£2 


^ j ^t)it^^4rirt)g»»3>i> w- 


i,  %m  - .. 


.«l.l  - , .)i!»»n«ta<Wt~^  «<*  JV  tJ'toJW:-  Ipt  .,lia  »|)5 

-ttv.MjiWtb.  .»*■* 

u«3  *m  *1  H^.J****/*^'-^ 

.nn^O-.  -«; 


J 


.<! 


providing  for  the  lease  of  additional  portions  of  the  property  in 
the  CB-1  Real  Property  as  contemplated  in  the  DBA  or  any  subse- 
quent lease  or  leases  between  SFRA  and  any  other  Person  providing 
for  the  lease  of  portions  of  property  in  the  CB-1  Real  Property. 

Section  1.41.  Memorandum  of  Agreement. 

"Memorandum  of  Agreement"  means  that  certain  Memorandum 
of  Agreement  dated  June  3,  1982  by  and  between  the  United  States 
Department  of  Housing  and  Urban  Development,  the  California  State 
Historic  Preservation  Officer  and  the  National  Advisory  Council 
on  Historic  Preservation. 

Section  1.42.  Mortgage . 

"Mortgage"  means  any  mortgage,  indenture  of  mortgage,  or 
deed  of  trust  of  the  interest,  whether  fee  or  leasehold,  of  a 
Party  in  one  or  more  Parcels  and  a sale  and  leaseback  transaction 
or  an  assignment  and  subleaseback  transaction  or  other  conveyance 
for  financing  as  to  the  Parcel  of  a Party. 

Section  1.43.  Mortgagee . 

"Mortgagee"  means  a mortgagee  and/or  a trustee  and  bene- 
ficiary under  a Mortgage,  and  a sale/ leaseback  lessor  or  sub- 
lessor of  a Parcel  or  other  holder  of  a Mortgage.  Except  as 
expressly  otherwise  provided  in  this  REA,  the  term  "Mortgagee" 
shall  not  include  any  of  the  Persons  referred  to  in  the  preceding 
sentence  when  in  possession  of  the  Parcel  of  any  Party;  provided, 
however,  that  this  sentence  shall  not  be  deemed  a limitation  upon 
any  rights  or  benefits  conferred  by  this  REA  upon  a Mortgagee 
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with  respect  to  the  period  after  such  Mortgagee  takes  title  to  or 
possession  of  the  Parcel  of  any  Party. 

Section  1 . 44.  Net  Cash  Flow. 

"Net  Cash  Flow"  is  defined  in  Section  7.7  hereof. 

Section  1.45.  Non-Defaulting  Party. 

"Non  Defaulting  Party"  is  defined  in  Article  8 hereof. 

Section  1.46.  Occupant . 

"Occupant"  or  "Occupants"  means  OYM,  each  other  Tenant, 
each  Owner  or  any  other  Person  entitled  by  lease  or  sublease  to 
use  and  occupy  any  floor  area  within  the  CB-1  Real  Property,  or 
one  or  more  of  them,  as  the  context  may  require. 

Section  1.47.  Office  Building  Parcel. 

"Office  Building  Parcel"  means  the  Parcel  designated  as 
the  Office  Parcel  on  Exhibit  B attached  hereto. 

Section  1.48.  Intentionally  Omitted. 

Section  1.49.  Operate,  Operating,  Operation. 

The  terms  "Operate",  or  "Operating",  or  "Operation" 
means  the  maintenance,  repair  and  other  actions  required  under 
this  REA  as  respects  (i)  the  Improvements  on  any  Parcel,  the  re- 
spective structures  which  are  open  to  the  general  public  for 
business  during  their  respective  regular  business  hours  or  shall 
be  temporarily  not  so  open  for  business  by  reason  of  the  occur- 
rence of  events  described  in  the  provisions  of  Article  13  or  14 
hereof,  and  (ii)  the  Common  Area,  those  facilities  which  are 
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available  for  the  uses  contemplated  herein,  subject  to  Articles 
1 3 and  1 4 hereof. 

Section  1.50.  Operating  Expenses. 

"Operating  Expenses"  are  defined  in  Article  12  hereof. 

Section  1.51.  Operator . 

"Operator"  refers  to  the  Person  or  Persons  responsible 
for  the  Operation  and  maintenance  of  the  Common  Area  or  any  part 
thereof  as  designated  pursuant  to  Section  7.11  hereof. 

Section  1.52.  Operator's  Annual  Budget. 

"Operator's  Annual  Budget"  is  defined  in  Section  7.10 

hereof. 

Section  1.53.  Owner . 

"Owner"  shall  refer  to  the  Person  or  Persons  owning  the 
fee  title  to  any  Parcel  not  leased  under  a Lease.  SERA  as  Owner 
of  the  Gardens  or  as  Owner  of  any  Parcel  retained  by  it  for  lease 
or  conveyance  to  others  pursuant  to  the  DBA  shall  not  be  deemed 
to  be  an  "Owner"  hereunder  for  any  purpose,  except  in  the  event 
and  to  the  extent  that  Parcels  are  revested  in  it  by  Lease  termi- 
nation, exercise  of  its  power  of  termination  under  and  as 
described  in  the  DDA  or  as  to  Parcels  vested  in  it  through  fore- 
closure as  provided  in  Article  8 hereof. 

Section  1.54.  Parcel . 

"Parcel"  shall  initially  mean  the  real  property  leased 
to  OYM  by  SFRA  under  the  terms  of  the  Hotel  Lease  and  shall  also 
include  the  Office  Building  Parcel.  Upon  the  execution  and 
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delivery  of  the  Retail  Lease,  the  Retail  Parcels  on  the  CB-1  Real 
Property  shall  be  bound  by  this  REA;  such  Retail  Parcels  there- 
upon shall  be  deemed  a "Parcel"  and  the  Tenant  of  the  Retail 
Parcels  on  the  CB-1  Real  Property  thereupon  shall  become  a Party 
hereunder.  Any  Lease  or  grant  deed  of  a Parcel  shall  provide 
that  the  Parcel  shall  be  subject  to  and  be  bound  by  this  REA. 

Section  1.55.  Participation  Payments. 

"Participation  Payments"  is  defined  in  Section  12.2 

hereof . 

Section  1.56.  Participation  Payment  Net  Cash  Flow. 

"Participation  Payment  Net  Cash  Flow"  is  defined  in 
subsection  12.1 (4)  hereof. 

Section  1.57.  Party . 

A "Party"  means  an  Owner  of  a Fee  Parcel  and  each  and 
every  Tenant  of  any  of  the  Parcels  heretofore  or  hereinafter 
created  or  designated  out  of  the  real  property  located  in  the 
CB-1  Real  Property  and  the  Landlord  of  each  Parcel  under  a Lease 
from  and  after  the  termination  of  such  Lease,  but  not  before  such 
termination,  until  execution  of  a new  Lease  of  such  Parcel. 
"Parties"  mean  all  of  the  foregoing,  or  any  successor  Person(s) 
thereto  acquiring  any  interest  in  or  to  any  portion  of  such 
Party's  interest  in  such  Parcel  or  Parcels,  except  as  is  other- 
wise provided  in  Article  8 or  Section  23.21  hereof.  SFRA  shall 
be  a Party  hereto  for  purposes  of  the  applicable  provisions  of 
Article  8 hereof  and  for  no  other  purpose  except  in  the  event  and 
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to  the  extent  it  becomes  an  Owner  pursuant  to  Section  1 . 53 


hereof;  provided,  however,  that  SFRA  shall  in  all  events  have  the 
rights  provided  it  in  Article  12  and  elsewhere  in  this  REA. 

Section  1.58.  Permissible  Building  Area. 

"Permissible  Building  Area"  means  the  portion  of  a Par- 
cel on  which  the  initial  Improvements  are  constructed  in  accord- 
ance with  and  as  specified  in  the  Final  Construction  Documents 
approved  by  SFRA  pursuant  to  the  DDA. 

Section  1.59.  Permittees . 

"Permittees"  means  all  Occupants  and  their  respective 
officers,  directors,  employees,  agents,  partners,  contractors, 
customers,  visitors,  invitees,  licensees  and  concessionaires. 

Section  1.60.  Person . 

"Person"  or  "Persons"  mean  individuals,  partnerships, 
associations,  corporations  and  any  other  form  of  business  organi- 
zation, or  one  or  more  of  them,  as  the  context  may  require. 

Section  1.61.  Preferred  Return. 

"Preferred  Return"  is  defined  in  subsection  12.1(5) 

hereof . 

Section  1.62.  Preliminary  Construction  Documents. 

"Preliminary  Construction  Documents"  is  defined  in  the 
Scope  of  Development  which  is  Attachment  No.  5 to  the  DDA. 

Section  1.63.  Promotional  Events. 

"Promotional  Events"  is  described  in  Section  7.9  hereof. 
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Section  1 . 63A.  Qualified  Operator, 


"Qualified  Operator"  means  a Person  designated  as  the 
Operator  pursuant  to  Section  7.11  hereof  and  possessing 
experience,  qualifications  and  reputation,  financial  resources 
and  adequate  personnel  for  the  proper  performance  of  the  Oper- 
ator's obligations  under  this  REA. 

Section  1.64.  Redevelopment  Plan. 

"Redevelopment  Plan"  means  the  Redevelopment  Plan  for 
the  Yerba  Buena  Center  Redevelopment  Project  as  described  in  the 
DDA. 


Section 

1.65. 

Restoration. 

"Restoration" 

is  defined  in  Section  6. 

2 hereof. 

Section 

1.66. 

Retail  Lease. 

" Retail 

Lease" 

means  the  Lease  of  the 

Retail  Parcels 

between  SERA  and 

OYM  as 

defined  in  the  DDA,  and 

attached  hereto 

as  Exhibit  D. 

Section 

1.67. 

Retail  Parcels. 

"Retail 

Parcels"  means  the  CB-1  and  CB 

-2  Retail  Parcels 

so  designated  on 

Exhibit  B attached  hereto. 

Section 

1.68. 

Retail  Tenant. 

"Retail  Tenant"  means  the  Tenant  of  the  Retail  Parcels. 
Section  1.69.  Schematic  Drawings. 

"Schematic  Drawings"  is  defined  in  the  Scope  of  Develop- 
ment which  is  Attachment  No.  5 to  the  DDA. 
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Section  1.70.  Scope  of  Development. 

"Scope  of  Development"  means  Attachment  No.  5 to  the 

DDA. 

Section  1.71.  Separate  Account. 

"Separate  Account"  is  described  in  Section  12.4  hereof. 
Section  1.72.  Separate  Utility  Facilities. 

"Separate  Utility  Facilities"  is  defined  in  subsection 
3.1 (d)  hereof. 

Section  1.73.  Shared  Truck  Facilities. 

"Shared  Truck  Facilities"  means  those  Truck  Facilities 
which  are  located  on  more  than  one  Parcel  or  which  are  located  on 
one  Parcel  but  the  use  of  which  is  shared  by  more  than  one  Par- 
cel . 

Section  1.74.  Shared  Truck  Facilities  Maintenance 
Costs . 

"Shared  Truck  Facilities  Maintenance  Costs"  means  all 
reasonable  monies  paid  during  an  Accounting  Period  by  or  on  be- 
half of  Operator  for  the  maintenance,  operation  security  and  re- 
pair of  the  Shared  Truck  Facilities  including,  but  not  limited 
to,  all  such  costs  and  expenses  actually  incurred  or  reasonably 
allocated  and  related  to; 

(1)  Utility  expenses  for  lighting,  water  and  other 

such  services. 

(2)  The  operation  of  air-conditioning  and  heating 

equipment . 


24. 


JA% 


■ ^ ’ ~^- 

iittdoa  ■«  “-*”••*  •■ 

tayA<-maaa^  ^ 

afcL-  i^iLi 

~.r  — -"  ...„,u-^  ^ 

„ ,.,i».l  ...  ju«.  ..  On-  ."■  'O'  ...i^;  .*,' 

^.,  «..  _.W,.  W O fc-  >'  -“  .o  2. 


^ Ji 

-in’  »^''«““  “ W"I  ‘•W“  •o.™>»-^;  H 


w.'Wll  *«B  '\  . , ..  ‘^  Ui 

.».-i«' <;■*  *>«**  bd»*>  iM 

-trt  j»5^»E»i  t*«  6fca*.»<illB'. 


wi»*M 


.ifcayl^B  ^otJK  ■ ,^ 

Ob  !«»  »al  p;j, 


(3)  Impositions  on  the  Shared  Truck  Facilities. 

(4)  The  total  costs  and  expenses  for  insurance 
covering  the  Shared  Truck  Facilities  and  required  to  be  carried 
by  the  Operator  pursuant  to  Article  1 3 hereof. 

(5)  All  costs  of  policing,  security  protection,  con- 
trol and  regulation  of  the  Shared  Truck  Facilities. 

(6)  Repair  and  replacement  of  mechanical,  elec- 
trical, security,  air-conditioning  and  heating  equipment  and  fire 
sprinkler  system. 

(7)  Maintenance  of  landscaping  and  plants  within  the 
area,  cleaning  and  removal  of  rubbish,  dirt  and  debris  from  the 
Shared  Truck  Facilities. 

(8)  The  general  repair  and  maintenance  of  the  Shared 
Truck  Facilities,  including  ceilings,  roof,  windows,  floors  and 
floor  coverings. 

(9)  An  allowance  to  the  Operator  for  services  per- 
formed by  the  Operator  in  supervising  and  administering  the 
Shared  Truck  Facilities  equal  to  the  amount  agreed  upon  in  the 
applicable  Allocable  Share  Agreement,  which  allowance  shall  be  in 
lieu  of  any  other  indirect  costs  and  which  shall  be  computed  in 
the  same  manner  and  subject  to  the  same  limitations  as  the  allow- 
ance included  within  the  Common  Area  Maintenance  Costs. 

Shared  Truck  Facilities  Maintenance  Costs  shall  be 
determined  in  accordance  with  generally  accepted  accounting  prin- 
ciples . 
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Section  1.75.  Subsequent  Construction. 


"Subsequent  Construction"  means  any  repairs,  reconstruc- 
tions, replacements,  additions,  expansions,  restorations,  altera- 
tions or  modifications  of  any  Improvements  located  in  the  CB-1 
Real  Property,  other  than  initial  construction  thereon  undertaken 
pursuant  to  the  DDA. 

Section  1.76.  Intentionally  Omitted, 

Section  1.77.  Supporting  Structures. 

"Supporting  Structures"  is  defined  in  sub  section 
3.4(5) ( c)  hereof. 

Section  1.78.  Tenant . 

"Tenant"  means  the  lessee  of  any  Parcel  or  Parcels  pur- 
suant to  a Lease  directly  with  SFRA  of  a portion(s)  of  the 
property  in  the  CB-1  Real  Property  and  "Tenants"  means  one  or 
more  of  them,  or  any  successor  Person(s)  thereto  except  as  is 
otherwise  provided  in  Section  23.21  hereof  and  provided  that  any 
such  lessee  shall  remain  a Tenant  only  so  long  as  its  respective 
Lease  has  not  been  terminated  or  expired  and  only  so  long  as  its 
respective  leasehold  estate  has  not  been  transferred  or  conveyed 
(except  under  the  circumstances  described  in  Section  23.21 
hereof).  For  the  purposes  of  Exhibit  F hereto  only  (as  referred 
to  in  Section  7.6  hereof) , CB-2  Real  Property  Tenants  means  the 
direct  Lessees  of  CB-2  Leased  Property. 

Section  1.79.  Termination  Date. 

"Termination  Date"  is  defined  in  Article  19  hereof. 
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Section  1.80.  Terminating  Event. 

"Terminating  Event"  is  as  defined  in  Section  22. 1 

hereof . 

Section  1,81.  Truck  Facilities. 

"Truck  Facilities"  means  the  following; 

(a)  truck  docks,  open  and  enclosed,  tunnels  and 
ramps  and  approaches  thereto; 

(b)  areas  constructed  for  truck  loading,  unload- 
ing, parking  or  turn-arounds;  and 

(c)  truck  elevators. 

Section  1.82.  Work . 

"Work"  is  defined  in  Section  5 . 1 hereof. 

Section  1.83.  Other  Definitions. 

The  specific  additional  definitions  set  forth  in  Section 
3.10  shall  apply  only  to  the  matters  therein  set  forth. 
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ARTICLE  2 


LEASES  AND  GRANT  DEEDS 

Section  2.1,  Inconsistencies  with  the  PDA;  Subordination 
of  Leases  and  Grant  Deed. 

In  the  event  any  of  the  terms  or  provisions  of  this  REA 
are  inconsistent  with  the  terms  and  provisions  of  the  DDA,  the 
terms  and  provisions  of  the  DDA  shall  prevail  for  as  long  as  and 
to  the  extent  that  the  DDA  is  in  effect,  and  without  limiting  the 
generality  of  the  foregoing,  the  obligations  of  SERA  and  the 
Parties  with  respect  to  construction  of  the  Initial  Improvements 
shall  be  as  set  forth  in  the  DDA  or  applicable  Lease. 

SERA  and  OYM  acknowledge  and  agree  that  except  as  ex- 
pressly provided  to  the  contrary  in  this  REA  the  terms  and  provi- 
sions of  this  REA  are  superior  and  prior  to  (i)  any  Lease  (except 
as  to  the  provisions  of  the  Hotel  Lease  which  expressly  provide 
that  it  is  superior  to  this  REA)  and  (ii)  any  grant  deed  or  other 
such  instrument  or  agreement  creating  a Parcel  in  the  CB-1  Real 
Property;  provided,  however,  that  this  REA  shall  not  relieve  any 
Party  or  SERA  from  any  obligation  or  effect  or  modify  any  right 
provided  for  under  such  instruments  as  to  the  parties  to  such 
instruments . 

References  herein  to  "Parcels"  other  than  Parcels  on  the 
CB-1  Real  Property  are  solely  for  the  purpose  of  describing  the 
rights  and  obligations  of  the  Parties  and  SERA  hereunder  with 
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respect  to  such  Parcels  and  shall  not  be  deemed  to  impose  this 
REA  on  such  Parcels. 


Section  2.2.  Termination  of  Lease. 

Except  as  otherwise  provided  in  this  REA,  in  the  event 
any  Lease  of  any  Parcel  shall  terminate  for  any  reason  whatsoever 
(unless  in  connection  therewith  a new  Lease  is  entered  into  with 
a Mortgagee  if  provided  for  in  the  respective  Leases) , the  Owner 
of  such  Parcel  shall,  subject  to  Section  23.21  hereof,  thereupon 
also  be  obligated  to  perform  the  covenants  and  obligations  here- 
under of  a Party  with  respect  to  such  Parcel  until  a new  Lease  is 
entered  into  with  respect  to  such  Parcel;  provided,  however,  that 
(subject  to  applicable  provisions  of  Article  22  hereof)  the  Owner 
and  any  subsequent  Tenant  may  thereafter  use  such  Parcel,  if  at 
all,  only  for  the  purposes  provided  in  the  applicable  Lease,  and, 
provided,  further,  however  that  notv;i thstanding  a termination  of 
any  Lease,  any  Tenant's  liability  to  the  other  Parties  for  a 
breach  of  the  terms  of  this  REA  as  provided  in  Section  23.7 
hereof,  shall  not  terminate  merely  by  virtue  of  such  termination 
of  any  Lease.  SERA  as  an  Owner,  pursuant  to  Section  1 . 53  hereof, 
covenants  for  the  benefit  of  the  Parties  hereto  that  it  shall  not 
permit  any  use  of  the  CB-1  Real  Property  by  a subsequent  Owner  or 
Tenant  which  is  inconsistent  with  the  uses  permitted  on  the  CB-1 
Real  Property  under  the  Redevelopment  Plan. 
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Section  2. 3.  REA. 


This  REA  shall  govern  and  be  binding  upon  all  Parcels 
now  existing  or  created  within  the  CB-1  Real  Property  and  upon 
all  Persons  who  shall  succeed  to  any  interest  in  any  portion  or 
portions  of  such  Parcels,  whether  by  lease  or  any  other  convey- 
ance, succession  upon  default,  foreclosure,  or  operation  of  law 
(including,  without  limitation,  any  interest  arising  by  way  of 
lease  or  sublease  or  mortgage  or  deed  of  trust)  unless  and  until 
(except  as  to  certain  rights  and  obligations  herein  set  forth 
which  continue  notwithstanding  termination)  all  Parties  to  this 
REA  and  SERA  shall  execute  and  acknowledge  a declaration  of  ter- 
mination of  this  REA  in  its  entirety  and  cause  such  declaration 
to  be  duly  recorded  in  the  Official  Records  of  the  City  and 
County  of  San  Francisco,  State  of  California. 
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ARTICLE  3 


EASEMENTS 

Section  3. 1 . Definitions  and  Documentation. 

(1)  For  the  purposes  of  this  Article,  the  following 


will  apply: 

(a)  The  Party,  and  where  applicable  SFRA, 
granting  an  easement  is  called  the  "Grantor."  The  Party,  and 
where  applicable  SFRA,  to  whom  the  easement  is  granted  is  called 
the  "Grantee." 


(b)  The  grant  of  an  easement  by  a Grantor 
shall  bind  and  burden  its  Parcel  which  shall,  for  the  purpose  of 
this  REA,  be  the  servient  tenement  (where  only  a portion  of  the 
Parcel  is  bound  and  burdened  by  the  easement,  only  that  portion 
shall  be  the  servient  tenement) . The  grant  of  an  easement  to  a 
Grantee  shall  benefit  its  Parcel  which  shall,  for  the  purpose  of 
this  REA,  be  the  dominant  tenement  (where  only  a portion  of  the 
Parcel  is  so  benefited,  only  that  portion  shall  be  the  dominant 
tenement)  . 

(c)  All  covenants  and  agreements  contained  in 
this  Article  made  by  Grantor  shall  bind  the  Grantor  and  its  suc- 
cessors and  assigns  and  shall  benefit  the  Grantee  and  its  succes- 
sors and  assigns.  The  benefits  and  burdens  of  all  easements, 
covenants  and  agreements  contained  in  this  Article  shall  run  with 
and  bind  the  respective  dominant  and  servient  tenements. 
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(d)  The  term  "Separate  Utility  Facilities" 
means  the  following  ( i)  sewers  (including,  without  limitation, 
storm  drainage  and  sanitary  sewer  systems),  natural  gas  systems, 
domestic  water  systems,  fire  protection  water  systems,  electrical 
systems,  safety  systems,  telephone  systems,  cable  television 
systems  and  (ii)  all  other  utility  systems  and  facilities  con- 
necting Common  Utility  Facilities  to  the  Improvements,  when 
exclusively  appropriated  for  the  use  of  any  single  Tenant,  Owner 
or  Occupant. 

(e)  The  word  "in"  with  respect  to  an  easement 
granted  "in"  a particular  Parcel  means,  as  the  context  may  re- 
quire, "in",  "to",  "on",  "over",  "through",  "upon",  "across"  and 
"under",  or  any  one  or  more  of  the  foregoing. 

(f)  Unless  provided  otherwise,  ail  easements 
granted  hereunder  are  non- exclus ive  and  irrevocable. 

(2)  All  easements  granted  hereunder  shall  exist  by 
virtue  of  this  REA,  without  the  necessity  of  confirmation  by  any 
other  document.  Likewise,  upon  the  termination  of  any  easement 
(in  whole  or  in  part)  or  its  release  in  respect  of  all  or  any 
part  of  any  Parcel,  the  same  shall  be  deemed  to  have  been  termi- 
nated or  released  without  the  necessity  of  confirmation  by  any 
other  document.  However,  upon  the  request  of  any  other  Party  or 
SFRA,  each  Party  (and,  where  applicable,  SFRA)  will  sign  and 
acknowledge  a document  memorializing  the  existence  (including  the 
location  and  any  conditions  to  the  granting  or  exercise) , or  the 
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termination  (in  whole  or  in  part),  or  the  release  (in  whole  or  in 
part),  as  the  case  may  be,  of  any  easement,  provided  the  form  and 
substance  of  the  document  shall  be  reasonably  acceptable  to  each 
Party. 

Section  3.2.  Easements  for  Access  to  Common  Area  and  Other 


Parcels . 

(1 ) Each  Party  and  SERA  hereby  grants  to  each  of  the 
other  Parties  easements  in  the  Common  Area  and  in  any  other  area 
designated  on  Exhibit  B hereto  or  set  aside  herein  or  in  the 
future  by  the  Owner  or  Owners  and  the  Tenant  or  Tenants,  as  the 
case  may  be,  for  the  use  by  others  on  its  (Grantor's)  Parcel  for: 

(a)  ingress  to  and  egress  from  the  Grantee's 

Parcel ; 


(b)  the  passage  of  vehicles  including  without 
limitation  vehicular  ingress  and  egress  to  parking  facilities  on 
a Parcel  and  without  limiting  the  generality  of  this  clause  an 
easement  over  the  area  designated  a "Ramp"  in  the  "Residential 
Parcel"  as  shown  on  Sheet  1 1 of  Exhibit  B hereto; 

(c)  the  passage  and  accommodation  of  pedestrians; 

(d)  loading  and  unloading  trucks  and  related  truck 
and  service  elevators; 

( e)  the  uses  described  in  sub  sections  ( 1 ) through 
(11)  of  Section  10.4  of  this  REA;  and 
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( f ) The  installation,  use,  maintenance,  repair  and 
replacement  of  emergency  corridors  and  stairwells  v/hich  are  re- 
quired by  building  codes; 

provided,  however,  that  all  such  easements  are  limited 
to  such  portions  of  the  Common  Area  or  other  areas  reasonably 
necessary  and  designated  for  the  use  by  others  as  are  now  or 
hereafter  set  aside,  maintained  and  authorized  for  such  use  in 
this  REA  including,  if  any,  those  portions  of  the  Common  Area  or 
other  areas  on  the  CB-1  Real  Property  designated  or  described  for 
such  use  on  Exhibit  B,  as  such  areas  are  changed  from  time  to 
time  in  accordance  with  the  provisions  hereof. 

(2)  Enjo3nnent  of  the  easements  granted  by  this  Sec- 
tion 3.2  shall  commence  on  the  date  of  recording  of  this  REA  upon 
the  Official  Records  of  the  City  and  County  of  San  Francisco. 
Except  as  otherwise  provided  this  Article  3,  the  easements 
granted  under  this  Section  3 . 2 shall  terminate  on  the  Termination 
Date . 

(3)  Each  Party  hereby  reserves  the  right  to  eject  from 
the  portions  of  the  Common  Area  or  other  areas  designated  for  the 
use  by  others  on  its  Parcel  any  Persons  not  authorized  to  use  the 
same.  In  addition,  each  Party  reserves  the  right  to  close  off 
the  Common  Area  or  other  areas  designated  for  the  use  by  others 
on  its  Parcel  for  such  reasonable  periods  of  time  as  may  be 
legally  necessary  to  prevent  the  acquisition  of  prescriptive 
rights  by  anyone;  provided,  however,  that  before  closing  off  any 
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part  of  the  portions  of  the  Coramon  Area  or  other  areas  designated 
for  the  use  by  others  as  provided  above,  such  Party  must  give  no- 
tice to  each  of  the  other  Parties  of  its  intention  to  do  so  and 
must  coordinate  its  closing  with  the  activities  of  each  of  the 
other  Parties  so  that  no  unreasonable  interference  with  the  oper- 
ation of  the  CB-1  Real  Property  occurs. 

(4)  The  easements  provided  for  in  this  Section  3.2  are 
subject  to  the  rights  to  use  the  Common  Area  or  other  areas 
designated  for  the  use  by  others  for  other  purposes  provided  for 
in  this  REA. 

Section  3.3.  Easements  for  Utility  Facilities. 

(1)  Each  Party  and,  where  applicable,  SERA  hereby  grants 
to  each  of  the  other  Parties  easements  in  such  portions  of  its 
Parcel,  from  time  to  time,  as  may  be  necessary  for  the  installa- 
tion, use,  operation,  maintenance,  repair,  replacement,  reloca- 
tion and  removal  of  Separate  Utility  Facilities  and  the  Common 
Utility  Facilities.  OYM  is  responsible  for  the  initial  installa- 
tion of  all  Common  Utility  Facilities  in  accordance  with  and  to 
the  extent  provided  in  Final  Construction  Documents  approved  in 
accordance  with  the  DDA.  The  Operator  is  responsible  for  the 
maintenance  and  repair  of  all  Common  Utility  Facilities. 

(2)  Except  as  may  otherwise  be  provided  herein  the  loca- 
tion of  Separate  Utility  Facilities  shall  be  subject  to  the  rea- 
sonable approval  of  the  Party  in  whose  Parcel  the  same  are  to  be 
located,  with  the  location  of  Coramon  Utility  Facilities  being 
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reasonably  determined  by  the  Operator  and  the  Owner  or  Owners, 
Tenant  or  Tenants  to  be  affected  by  such  easement.  No  such 
utility  facilities  shall  interfere  with  the  operation  of  the 
servient  tenement  or  affect  the  structural  integrity  of  the 
Improvements  on  the  servient  tenement. 

(3)  Except  as  otherwise  provided  herein,  the  Grantee  of 
any  easement  for  Separate  Utility  Facilities  under  this  Section 
shall  be  responsible,  as  between  such  Grantee  and  the  Grantor, 
for  the  installation,  maintenance,  repair,  replacement,  reloca- 
tion and  removal  of  all  Separate  Utility  Facilities  installed  by 
or  on  behalf  of  the  Grantee  within  such  easements,  as  well  as  for 
all  Separate  Utility  Facilities  installed  by  the  Grantee  on  its 
own  Parcel.  After  initial  installation  thereof  is  completed,  any 
installation,  maintenance,  repair,  replacement,  relocation  and 
removal  of  Separate  Utility  Facilities  that  is  required  to  be 
performed  by  the  Grantee  must  be  performed  by  the  Grantee  and 
then  only  after  two  (2)  weeks'  advance  notice  to  the  Grantor  of 
the  Grantee's  intention  to  do  such  work.  However,  in  the  case  of 
an  emergency,  any  such  work  may  be  immediately  performed  after 
such  advance  notice  to  Grantor  as  is  practicable  under  the  cir- 
cumstances. Grantor  shall  also  have  the  right,  in  the  case  of  an 
emergency,  to  repair  or  replace  any  Separate  Utility  Facilities 
or  Common  Utility  Facilities  within  its  own  parcel  and  charge  the 
Grantee  (or  Grantees,  as  the  case  may  be)  for  the  costs  of  such 
repair  or  replacement.  In  addition,  the  Parties  agree  that  all 
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such  installation,  maintenance,  repair,  replacement,  relocation 
and  removal  shall  be  performed  in  a manner  that  causes  as  little 
disturbance  to  the  Parties  as  may  be  practicable  under  the  cir- 
cumstances and  any  and  all  portions  of  the  Grantor's  Parcel  which 
may  have  been  excavated,  damaged  or  otherwise  disturbed  as  a 
result  of  such  work  shall  be  restored  at  the  sole  cost  and 
expense  of  the  Grantee  to  essentially  the  same  condition  as  the 
same  were  in  prior  to  the  commencement  of  any  such  work.  The 
Grantee  shall  hold  the  Grantor  harmless  from  all  loss,  liability, 
cost  or  expense  incurred  in  connection  with  the  Grantee's  exer- 
cise of  Separate  Utility  Facilities  easements  under  this  Section, 
unless  occasioned  by  the  Grantor's  active  negligence  or  willful 
misconduct . 

(4)  The  Grantor  of  any  easement  for  Separate  Utility 
Facilities  under  this  Section  may  use  the  Separate  Utility  Faci- 
lities as  so  installed,  provided  the  increase  in  costs  incurred 
in  order  to  make  such  Separate  Utility  Facilities  adequate  to 
serve  any  such  additional  use  by  the  Grantor  shall  be  borne  by 
such  Grantor  and,  provided,  further,  that  such  Grantor  complies 
with  the  requirements  of  subparagraphs  (5)(b),  (c)  and  (d)  of 
this  Section  3.3. 

(5)  The  Grantor  of  any  easement  under  this  Section  may, 
if  reasonably  required,  relocate  on  its  Parcel  any  Separate  Util- 
ity Facilities,  or  Common  Utility  Facilities  installed  thereon 
under  any  easement  granted  by  it,  provided  such  relocation: 
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(a)  May  be  performed  only  after  the  Grantor  has 
given  the  Grantee  thirty  (30)  days'  notice  of  its  intention  to 
relocate  such  facilities  and  has  set  forth  in  such  notice  the 
reasons  why  such  relocation  is  reasonably  required; 

(b)  Shall  not  interfere  with  or  diminish  the  util- 

ity services  to  the  Grantee;  however  temporary  interferences  with 
and  diminutions  in  utility  services  shall  be  permitted  if:  ( i) 

they  occur  during  the  hours  that  least  interfere  with  the  busi- 
ness of  the  Grantee,  and  (ii)  the  Grantor  promptly  reimburses  the 
Grantee  for  the  cost,  expense  and  loss  (excluding  any  estimated 
unrealized  operating  profits)  incurred  by  the  Grantee  as  a result 
of  such  interferences  or  diminutions,  or  both; 

(c)  Shall  not  reduce  or  unreasonably  interfere 
with  the  usefulness  or  function  of  the  facilities  in  question; 
and 


Grantor. 


(d)  Shall  be  performed  at  the  sole  cost  of  the 


(6)  All  Common  Utility  Facilities  lying  within  any  Common 
Area  shall,  depending  upon  its  location,  for  all  purposes  be 
deemed  to  be  included  within  the  definition  of  the  Improvements 

for  the  specific  Common  Area  so  affected. 

(7)  Except  as  otherwise  provided  in  Sections  3.7  or  3.8 
hereof,  the  easements  granted  under  this  Section  shall  terminate 
on  the  Termination  Date. 
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Section  3.4«  Construction  and  Support  Easements. 


(1 ) Each  Party  and  SERA  hereby  grants  to  each  of  the 
other  Parties  easements  on  its  Parcel  for: 

(a)  The  installation,  use,  maintenance, 

repair,  replacement  and  removal  of  the  following  common  construc- 
tion Improvements:  common  walls,  common  footings,  supports  and 

foundations  which  do  not  extend  more  than  five  (5)  feet  below 
grade  or  two  (2)  feet  on  or  above  the  surface  horizontally  (plus 
such  minor  encroachments  as  may  arise  as  a result  of  construction 
errors)  into  the  Parcel  of  another  Party;  provided,  however,  that 
such  common  construction  Improvements  may  extend  vertically  into 
the  Parcel  of  another  Party  to  the  extent  reasonably  necessary  to 
achieve  the  purpose  for  which  same  are  constructed. 

(b)  The  attachment  and,  subject  to  the  pro- 
visions below,  support  of  building  Improvements  constructed  on 
the  Grantee's  Parcel  to  and  on  building  Improvements  of  the 
Grantor,  provided  the  manner  of  attachment  shall  be  designated  in 
accordance  with  good  construction  practice  in  the  manner  custo- 
mary for  Improvements  of  such  type  and  so  as  not  to  impose  an 
unreasonable  load  on  the  Grantor's  building  Improvements; 

(c)  The  installation,  use,  maintenance, 
repair,  replacement  and  removal  of  underground  footings  which  do 
not  extend  more  than  five  (5)  feet  below  grade  or  two  (2)  feet  on 
or  above  the  surface  horizontally  (plus  such  minor  encroachments 
as  may  arise  as  a result  of  construction  errors)  into  the  Parcel 
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of  another  Party  for  the  purpose  of  supporting  Improvements  of 
the  Grantee  which  encroach  upon  the  Parcel  of  the  Grantor; 

(d)  The  right  of  support  and  the  right  of 
user  in  respect  of  and  to  maintain  on  the  Grantor's  Parcel  the 
columns,  supports  and  foundations  required  for  the  support  of  the 
Grantee's  Improvements  on  its  Parcel,  the  drains,  utility  lines, 
elevator  shafts  and  pits  and  other  Improvements  required  in  con- 
nection with  such  Improvements,  all  as  set  forth  in  the  Final 
Construction  Documents  provided  for  herein  or  as  approved  by  SFRA 
in  connection  with  the  initial  construction  of  the  Improvements 
in  accordance  with  the  DDA,  together  with  the  right  of  access  to 
install,  use,  maintain,  repair,  replace  and  remove  such  columns, 
supports,  foundations  and  other  facilities,  subject  to  the  pro- 
visions of  this  Section. 

(e)  The  installation,  use,  maintenance, 
repair,  replacement  and  removal  of  any  Improvements  such  as 
entrances,  vents,  marquees,  canopies,  lights  and  lighting 
devices,  awnings,  alarm  bells,  wing  walls,  electrical  or  similar 
vaults,  roof  flashings,  roof  and  building  overhangs  and  other 
overhangs  encroaching  upon  the  Parcel  of  the  Grantor,  provided 
such  encroachments  described  in  this  subparagraph  do  not  encroach 
more  than  five  (5)  feet  below  grade  or  two  (2)  feet  on  or  above 
grade  horizontally  into  the  Parcel  (or  such  greater  amount  as  may 
be  shown  on  the  plans  and  specifications  approved  by  the  Grantor) 
and  are  attached  to  buildings  constructed  by  the  Grantee;  and 
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provided  that  awnings  or  similar  non-structure  Improvements 
(approved  to  the  extent  required  to  be  so  approved)  may  encroach 
more  than  two  (2)  feet  to  the  extent  reasonably  necessary  to 
serve  the  purpose  for  which  they  are  installed, 

(f)  Where  Improvements  on  a Parcel  are  built 
over  the  Improvements  on  another  Parcel,  the  right  to  use  the 
upper  slab  surface  of  the  Improvements  on  the  lower  Parcel;  and 

(g)  In  addition  to  the  foregoing,  each  Party 
and  SFRA  hereby  agrees  to  permit  to  occur  on  its  Parcel  such  un- 
avoidable and  reasonable  dust,  dirt,  construction  noise,  visual 
obstructions  or  construction  barricades  which  might  temporarily 
interfere  with  the  operation  of  any  Improvements  already  con- 
structed on  the  CB-1  Real  Property  arising  out  of  or  in  connec- 
tion with  any  future  construction  to  be  carried  out  in  the  CB-1 
Real  Property  whether  under  the  provisions  of  the  DDA,  any  Lease, 
this  REA  or  otherwise. 

(2)  Except  as  otherwise  provided  for  herein,  the 
location  of  all  easements  under  this  Section  shall  be  subject  to 
the  approval  of  the  Grantor  provided,  however,  that  as  to  support 
easements  located  in  the  Common  Area  such  approval  shall  be 
granted  unless  such  easement  shall  significantly  interfere  with 
the  Operation  of  Common  Area  or  a Parcel  as  herein  provided.  The 
plans  and  specifications  showing  the  Improvements  and  easement 
locations  specified  in  subparagraphs  (1)(a)  through  ( f ) of  this 
Section  3.4  shall  be  submitted  to  the  Grantor  and  approval 
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thereof  by  the  Grantor  shall  constitute  designation  by  each 
Grantor  of  the  portions  of  its  Parcel  and  Improvements  to  be  used 
for  such  easements;  any  such  approval  of  the  Grantor  shall  not  be 
unreasonably  withheld  or  delayed. 

(3)  Except  with  respect  to  costs  incurred  by  a 
Grantor  in  connection  with  initial  construction  of  its  Improve- 
ments on  a Parcel  or  in  connection  with  the  Restoration  thereof 
(as  hereinafter  defined),  which  costs  shall  be  borne  by  Grantor, 
each  Grantee  agrees  to  pay  the  Grantor  the  additional  cost  of 
construction,  maintenance,  repair,  replacement  and  restoration  of 
any  common  footings,  foundations  and  retaining  walls,  or  any 
other  structure  constructed  by  the  Grantor,  which  arises  on 
account  of  any  additional  load  contributed  by  the  Grantee’s 
Improvements.  Each  Grantee  further  agrees  to  use  due  care  in  the 
exercise  of  the  rights  granted  in  this  Section  and  to  comply  with 
all  conditions  of  any  approval,  permit  or  license  by  SERA  and/or 
any  public  body  having  jurisdiction  and,  in  the  event  the  exer- 
cise of  the  rights  granted  under  this  Section  requires  Grantee  to 
enter  upon  the  Parcel  of  the  Grantor,  to  first  obtain  the  consent 
of  the  Grantor  as  to  the  methods  and  timing  in  the  exercise  of 
such  rights,  which  consent  shall  not  be  unreasonably  withheld  or 
delayed . 

(4)  The  exercise  of  easements  under  this  Section 
must  not  result  in  damage  or  injury  to  the  Improvements  of  any 
other  Party  (or,  if  applicable,  of  SERA)  and  must  not 
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unreasonably  interfere  with  or  interrupt  the  business  operations 
or  Subsequent  Construction  conducted  by  any  other  Party  (or,  if 
applicable,  SFRA)  in  the  CB-1  Real  Property.  In  addition,  each 
Grantee,  at  its  expense,  shall  promptly  repair,  replace  or  re- 
store any  and  all  Improvements  of  the  Grantor  which  have  been 
damaged  or  destroyed  by  the  Grantee  in  the  exercise  of  the  ease- 
ments granted  under  this  Section  and  shall  hold  the  Grantor  harm- 
less from  all  loss,  liability,  cost  or  expense  incurred  in  con- 
nection with  the  Grantee's  exercise  of  said  easements,  unless 
occasioned  by  the  Grantor's  active  negligence  or  willful  miscon- 
duct. 

(5)  Subject  to  the  limitations  contained  in  Sections  3.7, 
3. 8 and  Article  22  hereof: 

(a)  The  easements  described  in  subparagraphs 
1(a)  through  ( f ) of  this  Section  3.4  shall  be  perpetual. 

(b)  Each  Party  severally  covenants  that  if 
all  or  any  part  of  the  Improvements  on  its  Parcel  are  removed  or 
destroyed  at  a time  when  it  is  not  required  to  restore  the  same 
under  this  REA,  it  will  leave  in  place  any  foundations,  party 
walls  or  other  similar  structures  supporting  the  Improvements 
(together  "Supporting  Structures")  on  the  Grantee's  Parcel  (or 
portions  thereof)  not  destroyed  if  immediately  before  such  re- 
moval or  destruction,  such  Supporting  Structures  (or  portions 
thereof)  were  shared  jointly  between  one  or  more  of  the  Parties 
hereto.  Each  Party  shall  be  required  to  leave  such  Supporting 


43. 


it 

t.O  ,Sj 

mm»^  ••*<>  *.*<lk'  W3<M~  *<»  •'  *.''»'.'t*o?i?irf  II*  -no 

•w*  -»T  Jo  't 

-»»«  »*««.t.'  liU  ww  iu<u  Mli  uojf  ...«  »lH3  'ao>b«  Mno» 

.yiiuif-n  ,.v^r  II-VAo.!’  »«•! 

*.»r«ri  .«r»«i..*  M*«  1-."  oylt.■^.M.’B.■•.VIs.■^S•^^^5  ilSiK  <ffoii>*«n 
.f<.«t«  telfll-  ’*  »*n»t3itrtt  <rt  .fnnOt*o-->so 

ajfl‘  f,^5  f 

wi  ^o' f^),£ 

%J  %Mds  V- ^jiy  ' ^ 

mm  «d3  t0  lift: 

#-'^.1  ^ 0 U'M  /•.  > .il‘ itar^^/  c.  $ii  l^stjc©7na<rb 

i^9^iil|  . iiii?#1iailKWM  »<*•-  ^**Atei  *A3!1|  fifc'Oi' 

«!♦;  •'a»li»».'  Vn  ' twT4’3^ 

<^.*1 -atcAiifS ■ifl|i‘j>ii>.tj*>‘»‘«i  ■-' • t»jrx<'\Jf *1' ■ ■ '-‘^7  k'^‘:‘^i44:p 

•#»  34i>  i$hW-^’'<n4%*  f tl^ht9l  ma;>v  ^0ier»t3rJMa 


Structures  in  place  only  so  long  as  the  Improvements  of  the 
Grantee  remain  in  existence.  The  Grantee's  Improvements  shall  be 
deemed  to  remain  in  existence  even  if  damaged  or  destroyed  if  the 
Grantee  commences  Restoration  thereof  within  two  (2)  years  or, 
where  applicable,  the  period  provided  in  Section  6.2. 

(c)  Each  Party  severally  covenants  that  in 
the  event  of  damage  or  destruction  to  the  Improvements  on  its 
Parcel  ("Grantor's  Improvements")  which  provide  foundations, 
party  walls  or  other  similar  structures  supporting  the  Improve- 
ments (together  "Supporting  Structures")  on  a Grantees'  Parcel 
which  Grantor  Improvements  said  Party  is  not  required  to  restore 
under  the  provisions  of  this  REA,  it  shall,  nonetheless,  restore 
such  Supporting  Structures  to  the  extent  of  insurance  proceeds 
actually  received  by  said  Party  from  insurance  and  the  easements 
of  the  benefitted  Parcel  shall  be  left  in  place;  provided,  how- 
ever, that  such  easements  and  the  obligation  to  so  restore  shall 
remain  in  existence  only  so  long  as  the  Improvements  of  the 
Grantee  shall  remain  in  existence  and  reasonably  require  such 
easements.  In  the  event  the  Party  required  to  restore  under  this 
subsection  shall  fail  to  diligently  commence  and  complete  such 
Restoration,  the  Grantee  is  hereby  granted  an  easement  for  access 
in  the  servient  tenement  for  the  purpose  of  the  Restoration  of 
such  Supporting  Structures.  Costs  incurred  by  any  such  Grantee 
shall  be  paid  by  the  Party  which  would  have  been  required  to 
restore  under  this  subsection. 
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Except  as  provided  in  the  immediately  preceding  para- 
graph, nothing  in  this  Section  imposes  any  obligation  on  any 
Party  to  restore  or  reconstruct  all  or  any  part  of  its  Improve- 
ments beyond  the  Restoration  obligations  otherwise  contained  in 
this  REA. 

Section  3.5.  Hotel  Parking  and  Office  Parking  and  Servicing 
Easements . 

(1)  The  Parties  (but  not  including  the  Tenant  of  the 
Hotel  Parcel)  and  SERA  hereby  grant  to  the  Tenant  of  the  Hotel 
Parcel  an  exclusive  easement  on  the  portion  of  the  Retail  and 
Office  Building  Parcels  generally  so  designated  on  Sheet  1 1 of 
Exhibit  B attached  hereto  for  parking  of  no  more  than  sixty  (60) 
vehicles  by  Permittees  of  the  Tenant  of  Hotel  Parcel,  (forty  (40) 
such  vehicles  on  the  designated  portion  of  the  Retail  Parcel,  and 
twenty  (20)  such  vehicles  on  the  designated  portion  of  the  Office 
Building  Parcel)  together  with  right  of  access  to  perform  surface 
striping  designating  such  parking  spaces  and  to  maintain  and 
repair  said  easement  area.  The  precise  location  of  the  easement 
granted  by  this  subsection  shall  be  determined  in  accordance  with 
the  provisions  of  Section  3.6  hereof. 

(2)  The  Tenant  of  the  Hotel  Parcel  and  SERA  hereby 
grant  to  the  Owner  of  the  Office  Building  Parcel  an  exclusive 
easement  on  the  portion  of  the  Hotel  Parcel  generally  so  desig- 
nated on  Sheet  10  of  Exhibit  B attached  hereto  for  the  parking  of 
no  more  than  forty  (40)  vehicles  by  Permittees  of  the  Owner  of 
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the  Office  Building  Parcel  together  with  right  of  access  to 
perform  surface  striping  designating  such  parking  spaces  and  to 
maintain  and  repair  said  parking  easement  areas.  The  precise 
location  of  the  easements  granted  by  this  subsection  shall  be 
determined  in  accordance  with  provisions  of  Section  3.6  hereof. 

(3)  Each  Party  granted  an  exclusive  easement  under 
this  Section  3 . 5 shall  perform,  or  cause  to  be  performed,  at  its 
sole  cost  and  expense  all  maintenance  and  repair  of  the  easement 
area  so  granted  in  accordance  with  the  standards  set  forth  in 
Article  7 of  this  REA. 

Section  3 . 5A  Bridge  Access. 

So  long  as  the  Bridge  (as  defined  in  the  Retail  Lease) 
from  CB-1  to  CB-2  continues  to  exist,  SERA  covenants  that  it  will 
not  unreasonably  interfere  with  pedestrian  access  over  same  by 
any  Party,  Occupant  or  Permittee. 

Section  3 . 5B . Office  Building  Parcel  Easement  for  Light 
and  Air. 

The  Parties  (but  not  including  the  Owner  of  the  Office 
Building  Parcel)  and  SERA  hereby  grant  to  the  Owner  of  the  Office 
Building  Parcel  a non-exclusive  easement  to  use  that  certain 
strip  of  land  appurtenant  to  the  Office  Building  Parcel  being  a 
portion  of  the  Retail  Parcels  immediately  adjacent  to  and  along 
the  most  westerly  line  of  the  Office  Building  Parcel  so 
designated  by  Note  (I)  on  Sheet  12  and  Note  (C)  on  Sheet  1 3 of 
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Exhibit  B hereto  (and  referred  to  herein  as  the  "Easement  Area") 


as  follows : 

(1)  For  light  and  air  over  the  Easement  Area 
starting  at  a level  120  feet  above  grade  and  upwards,  and 

(2)  For  limited  light  and  air  on  and  over  that 
portion  of  the  Easement  Area  identified  by  Notes  (1)  and  (C)  on 
said  Sheets,  between  grade  and  120  feet  above  grade  as  follows, 
so  that,  any  walls,  roofs  and  ceilings  on  or  within  said  Retail 
Parcel  within  said  Easement  Area  must  be  of  such  transparent 
material  and  otherwise  be  constructed  as  to  provide  the  windows 
of  the  Improvements  on  the  Office  Building  Parcel  facing  the 
Easement  Area  natural  lighting  from  the  sky,  principally  through 
transparent  glass  and  a generally  unobstructed  view  across  and 
through  any  structure  to  the  sky  for  the  entire  width  of  the 
Easement  Area;  provided,  however,  that  if  required  by  law  such 
walls,  roof  and  ceilings  may  be  wired  for  safety  and  tinted  for 
energy  conservation. 

Section  3.6.  Location  of  Easements. 

The  exact  location,  if  not  specified  herein,  (including, 
where  applicable,  width,  height  and  depth)  of  an  easement  granted 
pursuant  to  this  Article  shall  be  determined  with  the  approval  of 
the  Grantor,  which  approval  shall  not  be  unreasonably  withheld, 
and  which  locations  shall  be  specifically  fixed  by  a recorded 
instrument  as  soon  as  reasonably  practicable  based  upon  "as 
built"  surveys.  Any  changes  in  location  shall  also  be  evidenced 
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by  a recorded  instrument.  The  cost  of  making  any  survey  to 
determine  such  location  shall  be  borne  by  the  Grantee  of  the 
easement  or  the  Party  requesting  a change  in  such  easement,  as 
the  case  may  be.  Any  dispute  regarding  such  surveys  shall  be 
arbitrated  in  accordance  with  Article  16  hereof. 

Section  3.7.  Termination  of  Easements  by  Abandonment. 

Except  as  provided  in  Section  3.8  hereof,  any  easement 
granted  pursuant  to  this  Article  3,  or  any  part  thereof,  may  be 
abandoned  and  terminated  if  the  use  thereof  shall  have  ceased  for 
a period  of  two  (2)  years  after  the  Improvements  relating  to  the 
use  of  easement  have  been  completed  and  the  Grantor  gives  written 
notice  by  United  States  registered  or  certified  mail,  return 
receipt  requested,  mailed  to  the  Grantee  and  then  record  holder, 
if  any,  of  any  leasehold  interest  in  such  benefited  Parcel 
stating  that  such  easement  has  been  abandoned,  and  places  of 
record  in  the  Recorder's  Office  in  the  City  and  County  of  San 
Francisco,  California,  an  affidavit  that  such  abandonment  has 
taken  place  and  that  such  notice  has  been  properly  given,  and  any 
Grantee  of,  or  holder  of  a leasehold  interest  in,  the  benefited 
Parcel  within  six  (6)  months  of  the  recording  of  such  affidavit 
fails  to  place  of  record  in  the  Recorder's  Office  in  the  City  and 
County  of  San  Francisco,  California,  an  affidavit  that  such  ease- 
ment has  been  used  within  such  two  (2)  year  period  ("Affidavit  of 
Use").  Any  Person  at  any  time  acquiring  an  interest  in  any  Par- 
cel after  the  first  such  notice  described  above  has  been  placed 
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of  record  shall  be  entitled  to  rely  absolutely  upon  the  failure 
of  the  Person  or  Persons  receiving  the  first  such  notice  to  have 
placed  of  record  an  Affidavit  of  Use  within  the  six  (6)  month 
period  as  being  conclusive  evidence  that  such  easement  has  been 
abandoned.  If  an  Affidavit  of  Use  is  filed  and  the  Grantor  dis- 
putes same,  the  dispute  shall  be  resolved  by  arbitration  as  pro- 
vided in  Article  16  hereof. 

Section  3.8.  Continuation  of  Easements  Beyond  Termi- 
nation Date. 

(1)  Anything  in  this  REA  to  the  contrary  notwith- 
standing (except  as  provided  in  the  immediately  following  subpar- 
agraph (2)),  if  any  easement  or  right  provided  for  in  this  Arti- 
cle 3 has  been  exercised  or  used  by  or  for  the  benefit  of  any  Fee 
Parcel  and  such  easement  or  right  at  the  time  of  the  Termination 
Date  of  this  REA  continues  to  be  used  by  or  for  the  benefit  of 
said  Fee  Parcel  then  such  right  or  easement  shall  not  terminate 
on  the  Termination  Date  but  shall  continue  in  existence  so  long 
as  the  Improvements  (or  any  Restoration  or  replacement  thereof) 
on  the  Fee  Parcel  using  or  exercising  such  easement  or  right 
remains  in  existence.  The  Grantor  of  any  easement  or  right  which 
any  Fee  Parcel  may  be  entitled  to  continue  to  use  after  the  Ter- 
mination Date  hereof,  shall  continue  to  have  all  of  the  rights 
and  remedies  provided  to  the  Grantor  in  this  Article  3 for  so 
long  as  the  use  by  the  Fee  Parcel  continues. 
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(2)  Notwithstanding  the  immediately  preceding  sub- 


section of  this  Section  3.8,  at  the  time  of  the  Termination  Date 
of  this  REA,  if  ( i)  the  parking  easements  in  favor  of  the  Office 
Building  Parcel  created  pursuant  to  Section  3.5(2)  are  otherwise 
in  effect,  but  the  parking  easement  in  favor  of  the  Tenant  of  the 
Hotel  Parcel  created  pursuant  to  Section  3.5(1)  and  the  Common 
Area  access  easements  in  favor  of  the  Tenant  of  the  Retail  Parcel 
and  Tenant  of  the  Hotel  Parcel  created  pursuant  to  Section  3.2(1 ) 
hereof  are  no  longer  in  effect,  and  (ii)  provided  that  the  Owner 
of  the  Office  Building  Parcel  shall  at  all  times  be  provided,  at 
no  cost  or  expense  to  it,  direct  access  to  and  from  the  Office 
Building  parking  area  as  designated  on  Sheet  12  of  Exhibit  B 
hereto  via  Stevenson  Street,  then  the  Owner  of  the  Office 
Building  Parcel  shall  relinquish  (x)  its  easement  for  parking  in 
the  Hotel  Parcel,  (y)  any  easements  hereunder  for  access  to  and 
from  the  parking  area  of  the  Office  Building  Parcel  over  the 
Retail  and  Hotel  Parcels  via  Mission  Street  and  (z)  any  easement 
for  pedestrian  or  vehicle  access  over  the  Common  Area  or  another 
Parcel.  The  easements  referred  to  in  clauses  (x) , (y)  and  (z) 
shall  thereupon  terminate.  Further  provided,  that  if  the  utility 
easements  granted  to  the  Owner  of  the  Office  Building  Parcel 
pursuant  to  Section  3.3.  hereof  may  be  reasonably  relocated 
within  the  Office  Building  Parcel,  and  provided  that  any  such 
relocation  shall  be  at  no  cost  or  expense  to  the  Owner  of  the 
Office  Building  Parcel,  then  at  the  time  of  the  Termination  Date 


50. 


•t 


. f . ■ • ■ ' 


«imc.  -ii«a 

tfvii 

.’#;  fti 


>’!  i . <ssa  .#  itfc  'Vi 


^,- 


t4i  V »'jH  t» fU  Jt!*i«»iivt  ■'  ■!■’'»  •? 

•.'MO  ...-.3  M*.  xii* 

U*-,H  liM..  .41  U Ortft.;  «I-  l»  Tf-wVr. 


Oil 

■'-' 

^ O*#.  ww».  p • ,3a:^>|*;:r.i  vvmt  .<>tt  ^». 

i«  ,M.ki««n  ••^i'  Jt’-‘  "i»  -»^''-* 


• »m'  .in  »».:'  *■■•■  “3  Jt..’* w im)i>  on 

« H ^Li»g  »»•  ‘•'••if 


.U«ft  »d*  Us  -■■■"'’  .I«.l3a  utSir,.,-,:  «iv 


Ikim 


>rti4M%^  n-riA^^  tl»Ci 

r'"’"  ^ ■ ''  . ' ?.,■ 

•ICI  Wt^  •n!b:j|M  .a»;%i.V:i^->';  W'*’ 

-X  - ’...  J'’  \ . - . ....  44 


1049^  4^  V"  >-Vsr.'>r.^^ 


"V|f>  ,ii^;;  '*y:  t,i>v 


^1  U44.  tij  -rWttMl  ♦43#4Sljfn»,V  m 


i ■<  ,|^ ; V rli  J^;  ' »*‘1 

is*-:  *'■ 


■<n# 


..wU' 

^ , i '*  ii  - ' liM*  jrnfiliw^^ 


4V.' 


!■«»«»  .; 
'I  . ^ -'<- 


I»"V  IK 


of  this  REA,  the  Owner  of  the  Office  Building  Parcel  shall 
relinquish  any  easement  for  such  utilities  and  such  easement 
shall  terminate.  Notwithstanding  the  foregoing  provisions  of 
this  subsection,  so  long  as  the  Improvements  on  the  Common  Area 
for  access  to  and  from  the  Office  Building  Parcel  or  for 
utilities  exist  for  any  purpose,  any  easements  thereon  in  favor 
of  the  Owner  of  Office  Building  Parcel  shall  not  terminate  and 
shall  continue  to  exist  as  provided  in  Section  1 9. 1 hereof; 
provided,  however,  that  except  as  provided  in  this  REA,  SERA 
shall  have  no  obligation  to  continue  such  uses  of  such 
Improvements . 

Section  3.9.  No  Merger. 

The  easements  herein  created  and  the  covenants  herein 
described  shall  not  be  extinguished  by  merger  of  any  or  all  of 
the  ownership  or  leasehold  interest  in  any  one  Party. 

Section  3.10.  Office  Building  Parcel  and  Retail 

Parcel  Joint  Management  Improvement 
Areas  and  Easements. 

There  are  to  be  located  within  the  envelope  of  the 
Office  Building,  but  not  as  a part  of  the  Premises,  certain 
improvements  to  the  Retail  Parcels  located  within  the  Office 
Building  ("Office  Building  Retail  Parcels") , which  Office 
Building  Retail  Parcels  SERA  has  leased  or  will  lease  to  the 
Retail  Tenant  pursuant  to  the  Retail  Lease.  As  part  of  the  con- 
struction of  the  Initial  Improvements  to  the  Office  Building 
Parcel,  the  Owner  of  the  Office  Building  Parcel  shall  construct 
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the  Partial  Retail  Shells  (as  same  is  defined  in  the  DDA)  of  the 
Office  Building  Retail  Parcels  in  accordance  with  the  DDA.  The 
purpose  of  this  Section  3.10  is  to  set  forth  certain  rights  and 
obligations  of  the  Owner  of  the  Office  Building  Parcel  and  the 
Retail  Tenant  with  respect  to  the  Office  Building  Premises  and 
the  Office  Building  Retail  Parcels  within  the  Office  Building. 

To  the  extent  that  there  are  conflicts  between  the  provisions  of 
this  Section  3.10  and  other  provisions  of  this  REA,  this 
Section  3.10  shall  control. 

Section  3.10.1.  Definitions 

As  used  in  this  Section  3.10,  the  definitions  contained 
in  Article  1 of  this  REA  shall  apply  and  the  following  additional 
terras  have  the  following  meanings: 

(a)  "Structural  Components"  shall  mean  the  horizontal 
and  vertical  structural  portions  of  the  Office  Building,  includ- 
ing without  limitation  portions  of  the  footings,  piles,  columns, 
load-bearing  walls  and  other  foundation  supports. 

(b)  "Joint  Management  Areas"  shall  mean  those  portions 
and  elements  of  the  Office  Building  in  which  both  the  Retail 
Tenant  and  the  Owner  of  the  Office  Building  Parcel  Improvements 
have  rights  of  use  which  include  by  way  of  illustration  but  not 
limitation  the  Office  Building  life  safety,  security,  electrical, 
mechanical  and  utility  systems,  exterior  walls  and  all  structural 
components  of  the  Office  Building,  exterior  windows,  curtain 
walls  and  certain  stair  wells  and  elevator  shafts  not  other^vise 
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included  within  the  definition  of  Common  Building  Components  or 
Common  Utility  Facilities  or  Common  Area  under  this  REA. 

(c)  "Joint  Management  Area  Costs"  shall  mean  all  rea- 
sonable costs  and  expenses  incurred  in  connection  with  the  opera- 
tion and  maintenance  of  the  Joint  Management  Areas. 

(d)  "Office  Building"  shall  mean  the  mixed  use  office 
and  retail  structure  described  in  the  DDA  which  includes  the  CB-1 
Office  Building  Parcel  and  Improvements  and  the  Retail  Parcels 
and  Improvements  located  within  said  structure. 

(e)  "Office  Building  Retail  Parcels"  shall  mean  collec- 
tively those  Retail  Parcels  and  the  Improvements  constructed 
thereon  pursuant  to  the  DDA  within  the  Office  Building. 

(f)  "Premises"  shall  mean  collectively  the  Office 
Building  Parcel  and  the  Improvements  constructed  thereon  pursuant 
to  the  DDA  excepting  therefrom,  however,  the  Office  Building 
Retail  Parcels  and  Improvements  thereon. 

(g)  "Proportionate  Share"  is  defined  in  subsec- 
tion 3.10.8  hereof. 

Section  3 . 10.2.  Grant  of  Easements  for  Benefit  of 
Office  Building  Retail  Parcels. 

The  Owner  of  the  Office  Building  Parcel  hereby  grants  to 
the  Retail  Tenant  for  the  benefit  of  the  Office  Building  Retail 
Parcels,  subject  to  the  terms  and  conditions  of  this  Section  3.10 
and  this  REA,  easements  appurtenant  to  the  Office  Building  Retail 
Parcels  and  rights  upon  and  within  the  Prenises,  as  follows: 
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(1 ) A non-exclusive  easement  for  horizontal  and 
vertical  support  of  the  Office  Building  Retail  Parcels  through 
the  Structural  Components  of  the  Office  Building,  including  an 
easement  to  strengthen  or  reconstruct  the  Structural  Components , 
at  the  sole  expense  of  the  Retail  Tenant,  if  Retail  Tenant  or  its 
designee  shall  desire  to  erect  structures  within  the  Office 
Building  Retail  Parcels  or  any  portion  thereof  requiring  greater 
load-bearing  support  than  is  to  be  borne  by  the  Structural 
Components  under  the  plans  and  specifications  of  the  Office 
Building  as  reflected  on  the  Final  Construction  Documents 
approved  by  SFRA;  provided  that  the  Structural  Components  shall 
not  be  increased  in  size  or  otherwise  modified  to  such  an  extent 
as  would  materially  interfere  with  the  operation  of  the  Premises, 
or  in  any  way  impair  the  structural  or  architectural  integrity  of 
the  Office  Building.  Retail  Tenant  shall  reimburse  the  Owner  of 
the  Office  Building  Parcel  for  any  reasonable  costs  or  loss  of 
income  incurred  by  reason  of  the  temporary  interference  with  the 
operations  of  said  Owner  during  the  period  in  which  the 
Structural  Components  are  undergoing  such  modification. 

(2)  A non-exclusive  right  of  access  to  the  Office 
Building  Retail  Parcels  across  the  sidewalks,  plazas  and  portions 
of  the  Premises  located  outside  the  Office  Building  as  may  exist 
from  time  to  time  which  are  not  otherwise  Common  Area  under  this 
REA  for  pedestrian  ingress  and  egress  and  the  right  to  utilize 
all  corridors,  stairways,  fire  escapes  and  other  passageways  in 
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the  Premises  for  emergency  ingress  and  egress,  and  for  such  other 
purposes  as  the  Owner  of  the  Office  Building  Parcel  may,  by  its 
prior  written  consent,  deem  appropriate. 

(3)  A non-exclusive  easement  through  the  Premises  and 
every  part  thereof  for  the  performance  of  the  operation,  main- 
tenance, repair  and  security  of  the  Joint  Management  Areas  if  the 
Owner  of  the  Office  Building  Parcel  fails  to  perform  such 
functions  upon  reasonable  prior  written  notice  to  the  Owner  of 
the  Office  Building  Parcel  except  in  case  of  emergency. 

(4)  A non-exclusive  easement  to  utilize  and  obtain  the 
benefits  of  any  of  the  Office  Building's  life  safety,  mechanical, 
electrical,  security  and  utility  systems  not  otherwise  included 
within  Common  Utility  Facilities. 

(5)  A non-exclusive  easement  for  the  installation  and 
reasonable  relocation  of  any  necessary  utility  and  service  lines, 
sanitary  or  storm  water  drainage  sewers,  water  lines,  telephone 
or  electrical  conduits  or  lines,  television  or  electrical  con- 
duits or  lines,  security  system  lines,  computer  services  lines, 
communications  lines,  television  cable  and  all  other  public  util- 
ities (which  are  not  otherwise  Common  Utility  Facilities)  re- 
quired or  appropriate  to  service  the  Office  Building  Retail  Par- 
cels, in  such  portions  of  the  Premises  as  will  not  materially 
interfere  with  the  operation  of  the  Premises,  or  in  any  way 
impair  the  structural  or  architectural  integrity  of  the  Office 
Building.  Retail  Tenant  shall  reimburse  the  Owner  of  the  Office 
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Building  Parcel  for  any  reasonable  costs  or  loss  of  income 
incurred  by  reason  of  any  temporary  interference  with  the  opera- 
tions of  said  Owner  during  the  period  in  which  Retail  Tenant  is 
performing  such  installation  or  relocation. 

(6)  A non-exclusive  easement  for  maintenance  and  opera- 
tion of  mechanical,  utility  and  elevator  equipment  (which  are  not 
otherwise  Common  Utility  Facilities)  serving  the  Office  Building 
Retail  Parcels  in  those  portions,  if  any,  of  the  Office  Building 
where  such  equipment  is  located  and  to  which  an  easement  has  not 
otherwise  been  granted  pursuant  to  the  provisions  of  this  Section 
or  this  REA,  subject  to  the  restrictions  of  the  immediately  pre- 
ceding paragraph. 

(7)  Subject  to  the  restrictions  of  subsection  3.10.2(1) 
hereof,  an  exclusive  easement  to  utilize  the  portions  of  the 
floor  and  ceiling  slabs  of  the  Premises  as  indicated  on  the  Final 
Construction  Documents  approved  by  SFRA  immediately  above  and 
below  the  Office  Building  Retail  Parcels  for  construction, 
development,  operation  and  maintenance  of  the  Office  Building 
Retail  Parcels  as  will  not  materially  interfere  with  the 
operation  of  the  Premises  or  the  Office  Building,  or  in  any  way 
impair  the  structural  or  architectural  integrity  of  the  Office 
Building. 

(8)  Subject  to  the  restrictions  of  subsection  3.10.2(1) 
hereof,  an  exclusive  easement  to  utilize,  improve,  finish,  re- 
finish, paint  and  otherwise  cover,  and  install  fixtures. 
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furnishings  and  ornamentation  on,  the  surfaces  of  any  interior 
walls  or  partitions  comprising  the  Office  Building  which  face  or 
enclose  the  Office  Building  Retail  Parcels  or  any  portion  thereof 
as  will  not  materially  interfere  with  the  operation  of  the 
Premises,  or  in  any  way  impair  the  structural  or  architectural 
integrity  of  the  Office  Building. 

(9)  A non-exclusive  easement  for  emergency  uses  only 
for  the  opening  into  the  Premises  and/or  the  Office  Building  of 
doors  and  other  exits  from  portions  of  the  Retail  Parcels  as  may 
exist  from  time  to  time,  subject  to  reasonable  control  by  the 
Owner  of  the  Office  Building  Parcel. 

Section  3 . 1 0«  3 Grant  of  Easements  for  Benefit  of 

the  Premises. 

SFRA  and  the  Retail  Tenant  hereby  grant  to  the  Owner  of 
the  Office  Building  Parcel  for  the  benefit  of  the  Premises, 
subject  to  the  other  terms  and  conditions  of  this  Section  3.10 
and  this  REA,  easements  appurtenant  to  the  Premises  and  rights 
upon  and  within  the  Office  Building  Retail  Parcels,  as  follows: 

(1)  A non-exclusive  easement  for  horizontal  and  verti- 
cal support  of  the  Premises,  and  every  part  thereof,  through  the 
Structural  Components  of  the  Office  Building  Retail  Parcels, 
including  an  easement  to  strengthen  or  reconstruct  the  Structural 
Components,  at  the  sole  expense  of  Owner  of  the  Office  Building 
Parcel,  if  said  Owner  or  its  designee  shall  desire  to  erect 
structures  within  the  Premises  or  any  portion  thereof  requiring 
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greater  load-bearing  support  than  is  to  be  borne  by  the  Struc- 
tural Components  under  the  plans  and  specifications  of  the  Office 
Building  as  reflected  on  the  Final  Construction  Documents 
approved  by  SFRA;  provided  that  the  Structural  Components  shall 
not  be  increased  in  size  or  otherwise  modified  to  such  an  extent 
as  would  materially  interfere  with  the  operation  of  the  Office 
Building  Retail  Parcels,  or  in  any  way  impair  such  Parcels  struc- 
tural or  architectural  integrity.  The  Owner  of  the  Office  Build- 
ing Parcel  shall  reimburse  the  Retail  Tenant  for  any  reasonable 
costs  or  loss  of  income  incurred  by  reason  of  the  temporary  in- 
terference with  the  operations  of  Retail  Tenant  during  the  period 
in  which  the  Structural  Components  are  undergoing  such  modifica- 
tion. 

(2)  A non- exclus ive  easement  to  utilize  corridors, 
stairways,  fire  escapes,  roof  or  ceiling  areas  and  other  passage- 
ways in  the  Office  Building  Retail  Parcels  for  emergency  ingress 
and  egress,  and  for  such  other  purposes  as  Retail  Tenant  may,  by 
its  prior  written  consent,  deem  appropriate. 

(3)  A non-exclusive  easement  through  the  Office  Build- 
ing Retail  Parcels  and  every  part  thereof,  for  use  by  the  Owner 
of  the  Office  Building  Parcel  in  the  performance  of  the  opera- 
tion, maintenance,  repair  and  security  of  the  Joint  Management 
Areas,  and  the  performance  of  the  other  obligations  of  said  Owner 
under  this  REA. 
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(4)  A non-exclusive  easement  to  utilize  and  obtain  the 
benefits  of  the  Office  Building  Retail  Parcel's  life  safety, 
mechanical,  electrical,  security  and  utility  systems  not  other- 
wise included  within  Common  Utility  Facilities. 

(5)  A non-exclusive  easement  for  the  installation  and 
reasonable  relocation  of  any  necessary  utility  and  service  lines, 
sanitary  or  storm  water  drainage  sewers,  water  lines,  telephone 
or  electrical  conduits  or  lines,  security  system  lines,  communi- 
cations lines,  computer  services  lines,  television  cable  and  all 
or  any  other  public  utilities  (which  are  not  otherwise  Common 
Utility  Facilities)  required  or  appropriate  to  service  the  Premi- 
ses, in  such  portions  of  the  Office  Building  Retail  Parcels  as 
will  not  materially  and  permanently  interfere  with  the  operation 
of  the  Office  Building  Retail  Parcels,  or  impair  such  Parcels 
structural  or  architectural  integrity.  The  Owner  of  the  Office 
Building  Parcel  shall  reimburse  Retail  Tenant  for  any  reasonable 
costs  or  loss  of  income  incurred  by  reason  of  any  temporary 
interference  with  the  operations  of  Retail  Tenant  during  the 
period  in  which  the  Owner  of  the  Office  Building  Parcel  is  per- 
forming such  installation  or  relocation. 

(6)  A non- exclus ive  easement  for  emergency  uses  only 
for  the  opening  into  the  Office  Building  Retail  Parcels  of  doors 
and  other  exits  from  portions  of  the  Office  Building  as  may  exist 
from  time  to  time,  subject  to  reasonable  control  of  the  Retail 
Tenant . 
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Section  3 . 10.4.  Maintenance,  Use,  Duration  and 


Termination  of  Easements. 

(1)  The  easements  granted  in  this  Section  3.10  shall  be 
used  by  each  Party  referred  to  in  this  Section  3.10  and  by  their 
Occupants,  Permittees  and  users  as  an  appurtenant  to  and  for  the 
benefit  of  the  Parcels  benefitted  hereby  and  solely  for  the  pur- 
pose of  developing,  maintaining  and  operating  all  the  Office 
Building,  the  Premises,  and  the  Office  Building  Retail  Parcels, 
pursuant  to  a common  plan  of  beneficial  use. 

(2)  The  use  of  any  of  the  Office  Building's  life  safety 
systems,  security  system  and  utility  systems  pursuant  to  the 
easements  herein  granted  shall  be  in  a manner  consistent  with  the 
preservation  of  the  full  operating  capability  of  such  systems  for 
the  benefit  of  both  the  Premises  and  the  Office  Building  Retail 
Parcels,  and  their  respective  Occupants  or  Permittees. 

(3)  (a)  Except  as  otherwise  provided  in  this  Section 
3.10,  the  Retail  Tenant  and  the  Owner  of  the  Office  Building 
Parcel  and  each  Occupant  and  Permittee  shall  maintain  and  repair 
at  its  cost  and  expense  the  Improvements  owned  by  it  within  which 
the  easements  are  located,  in  such  condition  and  to  such  extent 
as  shall  be  necessary  in  order  that  no  unreasonable  interference 
with  the  use  and  benefit  of  the  easements  shall  result;  provided , 
however , the  obligations  to  maintain  and  repair  the  Improvements 
within  which  the  easements  are  located  shall  be  limited  to  normal 
and  routine  maintenance  and  repair  activities  and  shall  not 
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include  any  Restoration  obligation.  Any  Restoration  as  to  such 
Improvements  shall  be  governed  by  the  provisions  of  Article  6 of 
this  REA,  except  as  provided  in  the  immediately  following 
paragraph . 

(b)  Provided  the  Retail  Tenant  is  required  under 
this  REA  or  the  Retail  Lease  to  restore  or  elects  to  restore  the 
Improvements  in  the  Office  Building  Retail  Parcels,  the  Owner  of 
the  Office  Building  Parcel  shall  commence  and  complete  Restora- 
tion of  the  Joint  Management  Areas  within  a reasonable  period  of 
time  after  the  damage  or  destruction  giving  rise  to  the  Restora- 
tion to  the  extent  reasonably  necessary  for  the  operation  of  the 
Office  Building  Retail  Parcels.  The  Retail  Tenant  shall  reim- 
burse the  Owner  of  the  Office  Building  Parcel  for  its  Proportion- 
ate Share  of  all  costs  of  Restoration  of  the  Joint  Management 
Areas  in  excess  of  insurance  proceeds  actually  received  by  said 
Owner  as  if  such  costs  were  Joint  Management  Costs  pursuant  to 
this  Section  3.10. 

(4)  The  Retail  Tenant,  the  Owner  of  the  Office  Building 
Parcel  and,  where  applicable,  SERA  shall  not  enter  into  any 
agreement,  make  any  conveyance  or  transfer  any  interest  in  all  or 
any  portion  of  its  Parcels  or  do  or  suffer  any  other  act  which 
would  unreasonably  interfere  with  the  use  and  enjoyment  of  the 
easements  for  the  benefit  of  the  benefitted  Parcels. 

(5)  The  indemnity  and  lien  provisions  provided  in  Sec- 
tions 5.5,  5.7  and  7.5  of  this  REA  shall  apply  to  each  the  Owner 
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of  the  Office  Building  Parcel  and  the  Retail  Tenant,  each  to  the 
other  as  though  fully  set  forth  in  this  Section  3.10  as  to  all 
matters  referenced  in  said  Sections  arising  out  of  or  in  connec- 
tion with  the  exercise  of  the  easements  or  other  rights  granted 
to  it  under  this  Section  3 » 1 0 . Either  such  Party  may  contest  any 
lien  or  claim  of  lien  asserted  as  provided  in  this  REA. 

(6)  The  Retail  Tenant  and  the  Owner  of  the  Office 
Building  Parcel  shall  take  such  actions  as  may  be  necessary  to 
minimize  the  disruptive  emanation  or  transmission  of  noise, 
vibration  or  any  other  disruptive  radio,  television,  microwave  or 
electronic  transmission  beyond  the  boundaries  of  the  Parcels 
which  are  the  subject  of  this  Sect  ion  3.10,  excepting  reasonable 
disruptions  necessarily  attendant  to  telecommunications  systems. 

(7)  The  exterior  of  the  Office  Building  (other  than 
storefronts)  shall  be  maintained  by  the  Owner  of  the  Office 
Building  Parcel  in  accordance  with  the  provisions  of  Sec- 

t ion  3.10.7  hereof  with  an  allocation  of  costs  as  provided  in 
Section  3.10.8  hereof. 

(8)  The  Owner  of  the  Office  Building  Parcel  and  the 
Retail  Tenant  shall  each  manage,  operate  and  maintain  the  heat- 
ing, ventilation  and  air  conditioning  on  its  Parcel  so  as  not  to 
cause  any  undue  strain  or  undue  burden  on  the  heating,  ventila- 
tion and  air  conditioning  provided  to  the  other  Parcel.  Except 
as  required  to  comply  with  laws,  rules  and  regulations  with 
respect  to  stairwell  pressurization  and  other  life  safety 
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requirements,  air  pressure  with  the  Office  Building  Retail 
Parcels  and  the  Premises  shall  be  maintained  in  balance  for  the 
joint  benefit  of  both  Parcels. 

(9)  Except  as  otherwise  specifically  provided  herein 
with  respect  to  construction  work,  no  walls,  fences,  partitions 
or  barriers  of  any  kind  shall  be  constructed  or  erected  by  any 
person  within  the  Office  Building,  or  any  portion  thereof,  which 
shall  prevent  or  unreasonably  impair  the  free  use  or  exercise  of 
any  of  the  easements  or  other  rights  granted  herein. 

(1 0)  The  Retail  Tenant  and  the  Owner  of  the  Office 
Building  Parcel,  each  at  its  own  cost  and  expense,  shall  fence  or 
screen  any  construction  work  performed  by  either  or  any  of  their 
respective  Occupants  on  any  Parcel  which  is  the  subject  of  this 
Section  3.10.  Fencing  or  screening  shall  be  sufficient  to  pro- 
tect all  other  portions  of  the  Office  Building  and  any  personal 
property  and  individuals  located  thereon  or  therein  from  dust, 
debris  and  other  inconveniences  occasioned  by  such  work. 

(11)  The  exact  location  of  any  easement  granted  pursuant 
to  this  Section  3.10  (including,  if  applicable,  width,  height  and 
depth)  shall  be  designated  on  the  Final  Construction  Documents 
for  the  respective  Parcels. 

Section  3.10.5  Rules  and  Regulations. 

As  part  of  its  obligations  hereunder  (including,  without 
limitation,  its  obligations  to  regulate  the  use  of  the  easements, 
operate  and  maintain  the  Joint  Management  Areas) , the  Owner  of 
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the  Office  Building  Parcel  shall,  from  time  to  time,  adopt  rea- 
sonable rules  and  regulations  pertaining  to  the  use  of  the  ease- 
ments and  Joint  Management  Areas  by  Occupants  and  Permittees  of 
the  Office  Building  and  to  such  other  matters  as  are  identified 
herein  as  subject  to  the  rules  and  regulations;  provided , how- 
ever , that  no  such  rules  or  regulations  shall  be  incompatible 
with,  or  serve  to  materially  diminish,  any  rights  conferred  or 
obligations  created  hereunder.  The  rules  and  regulations  shall 
be  binding  upon  all  Occupants  and  users  from  and  after  the  date 
of  notice  thereof  is  given  to  the  Retail  Tenant. 

Section  3.10.6.  Future  Construction,  Alteration 
and  Remodeling. 

Each  Party  referred  to  in  this  Section  3.10  may  perform 
or  cause  to  be  perfonned  construction,  remodeling,  alteration  or 
replacement  in  accordance  with  the  applicable  provisions  of  Arti- 
cles 4,  5 and  6 of  this  REA  and  this  subsection  3.10.6. 

(1)  Any  additions  to,  or  construction,  remodeling, 
reconstruction,  alteration,  replacement  or  repair  work  undertaken 
in  or  on,  the  Parcels  which  are  the  subject  of  this  Section  3.10, 
shall  at  all  times  be  of  the  highest  quality  construction  and 
architectural  design.  Any  construction  work  to  the  Joint  Manage- 
ment Areas  shall  at  all  times  conform  to  the  original  design  con- 
cepts so  that  the  exterior  of  all  portions  of  the  Office  Building 
shall  be  architecturally,  aesthetically  and  operationally 
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compatible  and  harmonious  with  the  other  portions  of  the  Premises 
and  the  Office  Building  Retail  Parcels. 

(2)  Prior  to  commencement  of  any  construction  work  on 
any  of  the  Office  Building  which  affects  the  easements  granted  in 
this  Section  3.10,  the  Party  proposing  such  work  shall  submit  or 
cause  any  Occupant  to  submit  to  the  other  Party  preliminary  plans 
and  scaled  floor  plans,  including,  without  limitation,  design 
concepts,  material  selection  and  color  for  the  exterior  surfaces 
of  the  affected  portions  of  the  Office  Building  and,  where  the 
proposed  work  will  affect  any  portion  of  the  Joint  Management 
Areas,  complete  plans  and  specifications  for  the  affected  Joint 
Management  Areas.  Owner  of  the  Office  Building  Parcel  shall 
thereafter  review  and  approve  or  disapprove  same  in  accordance 
with  the  procedures  for  approval  of  Subsequent  Construction  in 
this  REA;  provided,  however,  that  such  approval  shall  in  no  way 
abrogate  the  other  applicable  provisions  of  this  Section  3.10  and 
such  approval  shall  be  required  for  the  work  specified  in  this 
Section  3.10  independent  of  whether  or  not  it  is  "Subsequent 
Construction."  If  the  proposed  work  affects  the  easements 
granted  the  Retail  Tenant  under  this  Section  3.10  or  the  Joint 
Management  Areas,  the  Retail  Tenant  shall  be  provided  for  its 
review  all  plans  and  specifications  which  are  otherwise  required 
to  be  provided  to  the  Owner  of  the  Office  Building  Parcel.  If 
the  proposed  work  will  interfere  (other  than  as  permitted  in  this 
Section  3.10)  with  the  Retail  Tenant's  use  of  said  easements  or 
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the  Joint  Management  Areas,  the  Retail  Tenant  shall  have  the 
right  to  approve  or  disapprove  the  plans  and  specifications  for 
such  work  in  accordance  with  the  procedures  for  Subsequent 
Construction  in  this  REA.  No  approval  of  any  plan  shall  consti- 
tute assumption  of  responsibility  or  a representation  or  warranty 
by  such  approving  Party  with  respect  to  the  accuracy,  suffi- 
ciency, propriety  or  legality  of  the  plan.  No  material  change 
shall  be  made  in  any  work  of  construction  after  the  plan  therefor 
has  been  approved  as  provided  in  this  Section,  unless  the  plan 
for  the  work  so  changed  shall  first  have  been  approved  as  pro- 
vided herein. 

(3)  All  construction  work  undertaken  upon  any  portion 
of  the  Parcels  which  are  the  subject  of  this  Section  3.10  shall 
be  accomplished  in  the  most  expeditious  and  diligent  manner  prac- 
ticable and  in  accordance  with  the  provisions  of  Article  5 of 
this  REA. 

(4)  Any  work  performed  to  connect,  repair,  relocate, 
maintain  or  install  any  gutter,  utility  line,  sewer,  water  line, 
gas  line,  telephone  or  electrical  conduits,  security  system  con- 
duits, television  cable  or  any  other  public  utility  or  similar 
service  shall  be  performed  so  as  to  minimize  interference  with 
the  provision  of  such  services  to  all  Occupants. 

(5)  All  construction  work  and  all  other  work  within  or 
on  any  of  the  Parcels  which  are  the  subject  of  this  Sect  ion  3.10 
shall  be  performed  by  licensed  contractors.  Any  such  contractor 
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shall  promptly  repair  at  his  own  cost  and  expense  any  and  all 
damage  caused  by  such  work,  and  shall  restore  the  affected  por- 
tion of  the  Building  to  a condition  equal  or  superior  to  the  con- 
dition existing  prior  to  such  work;  and  each  such  contractor 
shall  pay  and  protect,  and  indemnify,  defend  and  hold  each  Party 
to  this  REA  and  SERA  harmless  from  and  against,  any  and  all 
claims,  demands,  losses,  costs,  damages,  liabilities,  injuries  or 
expenses,  including,  without  limitation,  reasonable  attorneys' 
fees,  incurred  in  connection  with  or  arising  by  reason  of  the 
work  requiring  such  repair  or  restoration. 

(6)  Notwithstanding  any  requirement  for  prior  notice  or 
approval  contained  in  this  Sect  ion  3.10,  in  the  event  of  any 
emergency  condition,  either  the  Retail  Tenant  or  the  Owner  of  the 
Office  Building  Parcel  may  undertake  necessary  construction  work 
to  remedy  such  emergency  condition,  provided  that  such  Party  does 
so  in  good  faith  and  reasonably  gives  notice  thereof  to  the  other 
Party  upon  the  occurrence  of  such  emergency  condition  or  as  soon 
thereafter  as  possible,  and  otherwise  conforms  to  the  applicable 
provisions  of  this  Section  to  the  extent  feasible  under  the  cir- 
cumstances . 

Section  3.10.7.  Maintenance  and  Operating 
Responsibilities . 

The  Owner  of  the  Office  Building  Parcel  shall  assure 
that  all  Joint  Management  Areas  are  maintained  and  operated  in  a 
first-class  condition  and  in  accordance  with  the  standards  of 
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this  REA.  All  improvements  repaired  or  replaced  by  said  Owner 
shall  be  repaired  or  replaced  with  materials,  apparatus  and 
facilities  of  quality  equal  or  superior  to  the  quality  of  the 
materials,  apparatus  and  facilities  repaired  or  replaced,  in  a 
manner  which  maintains  the  architectural  and  aesthetic  harmony  as 
well  as  the  structural  integrity  of  the  Office  Building  as  a 
whole.  Said  Owner  shall  provide  the  services  required  with 
respect  to  the  Joint  Management  Areas  in  order  to  operate  and 
maintain  the  Office  Building  as  a first-class  project  in  accor- 
dance with  the  standard  of  this  REA.  The  Owner  of  the  Office 
Building  Parcel  shall  be  entitled  to  collect  a fee  for  all  ser- 
vices provided  hereunder,  such  fee  to  be  equal  to  the  market  rate 
for  such  services  in  San  Francisco,  California.  Said  Owner  shall 
not,  however,  be  liable  to  the  Retail  Tenant  or  any  Occupant  or 
other  Person  (a)  for  any  injury,  death,  loss  or  damage  due  to 
theft,  other  breaches  of  security,  failure  or  interruption  of 
service,  or  other  circumstances  pertaining  to  elements  or  com- 
ponents of  the  Joint  Management  Areas  within  said  Owner's  con- 
trol, or  (b)  for  its  failure  to  enforce  the  provisions  hereof, 
unless  the  same  is  due  to  the  willful  misconduct,  active  negli- 
gence or  recurring  failure  by  said  Owner  to  exercise  reasonable 
care  and  diligence  in  the  performance  of  its  obligations  here- 
under. The  Owner  of  the  Office  Building  Parcel's  obligations 
shall  include,  but  not  be  limited  to,  the  following: 
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(a)  Removal  of  all  papers,  debris,  filth,  trash,  gar- 


bage, and  refuse  and  sweeping  to  the  extent  necessary  to  keep  all 
Joint  Management  Areas  in  a first-class,  clean,  sanitary  and 
orderly  condition  in  accordance  with  this  REA;  provided,  however, 
that  the  Retail  Tenant  and  said  Owner  shall  each  take,  or  cause 
to  be  taken,  all  necessary  measures  to  keep  the  Joint  Management 
Areas  free  from  all  debris  and  rubbish  caused  by  or  emanating 
from  their  respective  Parcels,  and  any  cost  of  removing  the  same 
from  the  Joint  Management  Areas  shall  be  assessed  solely  against 
the  Parcel  of  origin  and  shall  not  be  included  in  the  cost  allo- 
cated by  the  Owner  of  the  Office  Building  Parcels  between  the 
Parties  under  this  Section. 

(b)  Operating,  keeping  in  repair,  cleaning  and  replac- 
ing when  necessary  such  lighting  facilities  as  may  be  reasonably 
required  in  the  Joint  Management  Areas  or  for  the  mutual  benefit 
of  the  Office  Building  Retail  Parcels  and  the  Premises,  includ- 
ing, but  not  limited  to,  all  lighting  necessary  or  appropriate 
for  security,  lighting  within  the  delivery  areas  and  exterior 
lights  attached  to  the  Office  Building  which  are  intended  to 
illuminate  outside  areas, 

(c)  Maintaining,  cleaning,  repairing,  replacing  and 
keeping  in  good  operating  order  the  Building's  life  safety 
system,  utility  system  and  security  system. 

(d)  Complying  with  all  applicable  requirements  of 
governmental  authorities,  utilities,  insurers  and  Boards  of  Fire 
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Underwriters  pertaining  to  the  Joint  Management  Areas,  including, 
without  limitation,  any  repairs,  alterations  or  additions  re- 
quired to  be  made  to,  or  safety  appliances  and  devices  or  per- 
sonnel required  to  be  maintained  in  or  about,  the  Joint  Manage- 
ment Areas  under  any  laws,  ordinances,  rules,  regulations  or 
orders  now  or  hereafter  applicable  to  the  Joint  Management  Areas. 

( e)  Maintaining  ail  exterior  Office  Building  surfaces 
(except  store  fronts),  including,  without  limitation,  cleaning, 
repairing  and  replacing  exterior  windows,  window  frames  and 
sealant;  repairing,  maintaining  and  cleaning  the  roof;  repairing 
and  cleaning  exterior  surfaces  and  sealant  as  and  when  the  same 
shall  be  required.  Store  fronts  shall  be  maintained  by  the 
Retail  Tenant  in  accordance  with  the  standards  of  this  REA. 

(f)  The  Owner  of  the  Office  Building  Parcel  shall  cause 
the  insurance  described  in  Article  13  of  this  REA  to  apply  to  the 
Joint  Management  Areas,  (but  not  including  store  fronts)  and  such 
insurance  policies  shall  name  the  Retail  Tenant  as  an  additional 
insured  as  to  its  interest  in  such  Joint  Management  Areas.  Such 
policies  of  insurance  shall  provide  Retail  Tenant  will  have  all 
the  notice  and  rights  afforded  Parties  generally  under  Article  13 
hereof . 

Section  3.10.8.  Payment  of  Joint  Management  Costs. 

Subject  to  the  limitations  hereinafter  set  forth,  the 
Owner  of  the  Office  Building  Parcel  and  the  Retail  Tenant  shall 
each  pay  its  Proportionate  Share  of  the  Joint  Management  Costs  in 
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accordance  with  this  subsection  3.10.8«  The  Joint  Management 


Costs  shall  be  determined  and  paid  in  the  following  manner: 

(1 ) At  least  forty-five  (45)  days  prior  to  the  begin- 
ning of  each  Fiscal  Year,  the  Ovimer  of  the  Office  Building  Parcel 
shall  prepare  and  distribute  to  the  Retail  Tenant  a pro  forma 
operating  and  reserve  statement  for  such  Fiscal  Year;  provided , 
however , that  the  first  budget  to  be  prepared  hereunder  shall 
cover  the  remaining  portion  of  the  initial  Fiscal  Year.  The 
budget  shall  consist  of  an  estimate  of  ( i)  Joint  Management 
Costs,  (ii)  amounts  to  be  deposited  to  reserves  for  reasonably 
anticipated  contingencies  and  replacements  of  capital  improve- 
ments in  the  Joint  Management  Areas,  (iii)  the  income  (other  than 
from  assessments  as  hereinafter  provided),  if  any,  expected  to  be 
earned  from  the  maintenance  and  operation  of  the  Joint  Management 
Areas  during  such  fiscal  year,  and  (iv)  the  surplus  from  prior 
years'  assessments,  if  any,  available  to  Tenant  during  such 
Fiscal  Year.  The  amount  by  which  the  sum  of  ( i)  and  (ii)  exceeds 
the  sum  of  (iii)  and  ( iv)  shall  constitute  the  Joint  Management 
Area  Estimated  Cash  Requirement  for  the  Fiscal  Year.  The  Joint 
Management  Estimated  Cash  Requirement  shall  be  assessed  ("Regular 
Assessments")  to  the  Premises  and  the  Office  Building  Retail 
Parcels  in  accordance  with  an  equitable  formula  based  upon  the 
respective  use  of  the  Joint  Management  Areas  and  taking  into 
account,  among  such  other  factors  as  the  parties  may  determine 
are  relevant,  the  respective  portions  that  the  gross  square 
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footage  of  floor  space  in  the  respective  Parcels  bears  to  the 
Office  Building  (hereinafter  "Proportionate  Shares").  Any 
dispute  regarding  the  Proportionate  Shares  shall  be  resolved  by 
arbitration  pursuant  to  Section  16.1  of  this  REA.  Failure  to 
provide  a copy  of  the  budget  in  a timely  manner  shall  not  affect 
the  validity  of  Regular  Assessments  based  thereon,  so  long  as  the 
Retail  Tenant  receives  reasonable  notice  before  commencement  of 
any  action  or  proceeding  to  enforce  collection  thereof. 

(2)  The  Retail  Tenant  shall  pay  Regular  Assessments  in 
equal  monthly  installments  on  or  before  the  first  day  of  each 
calendar  month  during  the  Fiscal  Year,  or  in  such  other  reason- 
able manner  as  the  Owner  of  the  Office  Building  Parcel  may 
determine  with  the  prior  written  approval  of  SFRA,  which  approval 
shall  not  be  unreasonably  withheld. 

(3)  If  the  Owner  of  the  Office  Building  Parcel  deter- 
mines that  the  Joint  Management  Estimated  Cash  Requirement  is,  or 
will  become,  inadequate  for  any  reason  (including,  but  not 
limited  to,  unexpected  repairs  or  replacements  or  any  portion  of 
the  Joint  Management  Areas),  it  may,  at  any  time,  levy  a Special 
Assessment  for  such  purpose,  which  shall  be  assessed  to  the 
Retail  Tenant  in  accordance  with  their  Proportionate  Shares. 
Unless  the  time  for  payment  shall  be  extended  by  said  Owner,  a 
permitted  Special  Assessment  shall  be  due  and  payable  within 
twenty  (20)  days  after  said  Owner  shall  have  given  the  Retail 
Tenant  written  notice  thereof. 
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(4)  Not  later  than  one  hundred  twenty  (120)  days  after 
the  last  day  of  each  Fiscal  Year,  the  Owner  of  the  Office  Build- 
ing Parcel  shall  provide  to  Retail  Tenant  a statement  of  Joint 
Management  Costs  prepared  from  said  Owner's  books  and  records 
without  audit.  If  such  statement  discloses  that  the  amount  col- 
lected from  the  Retail  Tenant  during  the  preceding  year  for  Joint 
Management  Costs  is  less  than  the  Joint  Management  Costs  actually 
incurred,  then  the  Retail  Tenant  shall  pay  its  proportionate 
share  of  the  difference  within  thirty  (30)  days  thereafter, 
subject  to  the  limitations  on  Special  Assessments  set  forth 
above.  If  such  statement  discloses  that  the  amount  collected  for 
Joint  Management  Costs  during  the  preceding  year  is  greater  than 
the  Joint  Management  Costs  actually  incurred,  then  the  excess 
shall  be  credited  against  the  Estimated  Joint  Management  Cash 
Requirement  for  the  next  succeeding  fiscal  year. 

(5)  The  Owner  of  the  Office  Building  Parcel  shall  pre- 
pare, keep  and  maintain  full,  complete  and  proper  books,  records 
and  accounts  of  the  Joint  Management  Costs  in  accordance  with 
good  accounting  and  bookkeeping  practice.  Such  books,  records 
and  accounts  shall  be  maintained  in  said  Owner's  office,  which 
shall  be  located  within  the  City  and  County  of  San  Francisco. 

SFRA  and  Retail  Tenant  shall  have  access  to  the  books,  records 
and  accounts  of  said  Owner  relating  to  the  Joint  Management  Areas 
upon  reasonable  notice  and  during  reasonable  hours,  with  the 
right  to  inspect  the  same,  have  the  same  examined  by  agents  and 
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accountants  retained  by  either  SFRA  or  the  Retail  Tenant,  and, 
upon  payment  of  a reasonable  charge  therefor,  make  abstracts  and 
copies  thereof  and  use  the  same  for  any  lawful  and  proper  purpose 
consistent  with  the  provisions  hereof. 

(6)  SFRA  or  Retail  Tenant  may,  at  any  time  prior  to  the 
expiration  of  a one  (1)  year  period  after  the  end  of  a Fiscal 
Year,  cause  a review  or  audit  to  be  made  of  the  Joint  Management 
Costs  assessed  against  the  Office  Building  Retail  Parcels,  either 
by  Regular  Assessments  or  Special  Assessments,  by  a certified 
public  accountant  selected  by  SFRA  and/or  the  Retail  Tenant.  If 
the  Regular  Assessments  and  Special  Assessments  made  on  the  basis 
of  the  books  and  records  of  the  Owner  of  the  Office  Building 
Parcel  shall  be  found  in  such  audit  to  be  in  error  such  that  the 

Office  Building  Retail  Parcels  were  over-assessed,  the  Owner  of 

the  Office  Building  Parcel  shall,  within  twenty  (20)  days  after 
demand  by  SFRA  or  Retail  Tenant  (which  said  demand  shall  be  made 
in  writing,  together  with  a copy  of  such  audit),  refund  to  the 
Retail  Tenant  the  amount  overpaid.  If  the  amount  of  overpayment 
is  five  percent  (5%)  or  more  of  the  amount  properly  shown  to  be 
due,  the  Owner  of  the  Office  Building  Parcel  shall,  in  addition 
to  refunding  the  amount  overpaid,  pay  ( i)  interest  on  the  over- 
payment at  a rate  equal  to  the  lesser  of  (A)  twelve  percent  (12%) 
per  annum  or  (B)  the  maximum  lawful  rate,  from  the  date  of  over- 
payment until  the  date  of  such  repa3mient;  (ii)  the  cost  of  any 

such  audit;  and  (iii)  the  cost  of  any  review  by  a certified 
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public  accountant  leading  to  such  audit.  In  all  other  cases,  the 
cost  of  the  audit  and  all  costs  associated  therewith  shall  be 
borne  by  the  Party  requesting  same.  In  the  event  of  a disagree- 
ment in  good  faith  between  Retail  Tenant,  the  Owner  of  the  Office 
Building  Parcel  or  SFRA  as  to  the  correct  amount  of  Joint  Manage- 
ment Costs  to  be  assessed  against  Retail  Tenant,  then  the  Owner 
of  the  Office  Building  Parcel  shall  employ  a certified  public 
accounting  firm  of  recognized  national  standing,  acceptable  to  it 
and  Retail  Tenant  to  conduct  a review  or  audit  of  such  Joint 
Management  Costs  assessed  against  the  Office  Building  Retail 
Parcels.  The  findings  of  such  accounting  firm  shall  be  conclu- 
sive, and  shall  be  binding  upon  Retail  Tenant,  SFRA,  and  the 
Owner  of  the  Office  Building  Parcel. 

Section  3.10.9.  Operating  Agreement. 

Notwithstanding  any  other  provision  contained  in  this 
Section  3.10,  the  Owner  of  the  Office  Building  Parcel  may  enter 
into  an  agreement  with  an  unrelated  third  party  operating  entity 
for  the  complete  operation  and  maintenance  of  the  Joint  Manage- 
ment Areas  in  accordance  with  the  provisions  of  this  Section  3.10 
providing  for  the  pa3mient  of  fees  or  other  compensation  to  such 
entity,  no  greater  than  the  competitive  rates  for  such  services 
prevailing  in  the  San  Francisco  metropolitan  area.  Retail  Tenant 
and  the  Owner  of  the  Office  Building  Parcel  shall  each  pay  its 
Proportionate  Share  of  the  expenses  of  such  operating  agree- 
ment. Upon  termination  of  any  such  operating  agreement,  the 
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Owner  of  the  Office  Building  Parcel  shall  assume  the  responsi- 
bilities hereunder  in  accordance  with  the  provisions  of  this 
Section . 

Section  3.10.10.  REA  Applicable. 

No  rights,  duties,  or  obligations  of  the  Retail  Tenant 
or  the  Owner  of  the  Office  Building  Parcel  which  relate  to  all 
the  Parties  to  this  REA  are  modified  by  this  Sect  ion  3.10.  With- 
out limiting  the  generality  of  the  foregoing  sentence,  all  sec- 
tions relating  to  Mortgagees,  their  rights,  remedies  and  duties 
provided  in  this  REA  apply  to  this  Section  3 » 1 0 . 

Section  3.10.11.  Impo  sit  ions  . 

The  Owner  of  the  Office  Building  Parcel  shall,  to  the 
extent  of  funds  available  from  Regular  Assessments  and  Special 
Assessments,  keep  the  Joint  Management  Areas  free  from  ail  Impo- 
sitions levied  thereon,  subject  to  all  the  provisions  of 
Article  15  hereof  as  if  such  provisions  referred  to  the  Joint 
Management  Areas. 

Section  3. 1 0. 1 2.  Condemnation. 

For  the  purposes  of  this  Section  3.10,  if  any  part  of 
the  Joint  Management  Areas  are  taken  by  Condemnation,  the 
provisions  of  Article  1 4 hereof  shall  apply  as  if  the  Joint  Man- 
agement Areas  were  "Common  Areas"  and  as  if  the  Owner  of  the 
Office  Building  Parcel  were  the  "Operator"  thereunder. 
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Section  3 . 10. 13.  Default. 


The  provisions  of  this  REA  regarding  the  rights  and 
remedies  and  limitations  thereon  of  a Party  for  a default  gener- 
ally shall  apply  as  between  the  Owner  of  the  Office  Building 
Parcel  and  the  Retail  Tenant  for  a breach  of  this  Section  3.10. 

Section  3.11.  No  Interference. 

Except  as  provided  in  Article  22  hereof,  no  Party  or 
SERA  shall  enter  into  any  agreement , make  any  conveyance  or 
transfer  any  interest  in  all  or  any  portion  of  its  Parcels  or  do 
or  suffer  any  other  act  which  would  unreasonably  interfere  with 
the  use  and  enjoyment  of  the  easements  for  the  benefit  of  the 
benefited  Parcels. 
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ARTICLE  4 


PLANS  AND  SPECIFICATIONS 

Section  4. 1 » Construction  and  Development  of  the 

Tmprovements  in  the  CB-1  Real  Property. 

(1 ) So  long  as  and  to  the  extent  the  DDA  is  in 
effect,  construction  of  all  of  the  Initial  Improvements  to  be 
completed  in  the  CB-1  Real  Property  shall  be  governed  by  the 
terms  and  provisions  of  the  DDA  and  any  grant  deed  or  Lease  pur- 
suant to  the  DDA. 

(2)  Upon  the  occurrence  of  a Terminating  Event  as 
defined  in  Article  22  hereof  with  respect  to  a Parcel  within  the 
CB-1  Real  Property,  the  Improvements  to  be  completed  on  that 
Parcel  shall  be  subject  to  the  tenas  and  provisions  of  Article  22 
hereof. 

Section  4.2.  Subsequent  Construction. 

(1)  Any  Subsequent  Construction,  other  than  demoli- 
tion or  razing  permitted  or  required  under  Article  6 hereof,  on  a 
Parcel  outside  of  the  Permissible  Building  Area  or  changing  the 
exterior  configuration,  bulk  or  height  of  any  Improvement  or 
physically  changing  the  exterior  design,  exterior  materials, 
exterior  color  or  the  roof  of  any  Improvement  shall  require  the 
approval  of  SFRA,  and  if  within  five  (5)  feet  of  another  Party's 
Parcel,  shall  require  the  approval  of  such  other  Party(s)  as 
hereinafter  set  forth  in  this  Article  4;  provided,  however,  that 
no  such  consent  shall  be  required  where  a Party's  Subsequent 
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Construction  is  in  accordance  with  Construction  Documents  origi- 
nally approved  by  SFRA  pursuant  to  the  DDA  or  where  such  Subse- 
quent Construction  involves  replacement  utilizing  the  same 
exterior  design,  exterior  materials,  exterior  color  or  roof  as 
originally  approved  by  SFRA  pursuant  to  the  DDA  or,  if  materials 
originally  installed  are  not  reasonably  available  or  do  not  meet 
current  code  requirements,  the  materials  involved  are  equal  in 
quality,  durability  and  appearance  to  the  materials  originally 
installed.  Any  Party  shall  notify  SFRA  within  thirty  (30)  days 
prior  to  the  commencement  of  any  Subsequent  Construction  whether 
or  not  SFRA  consent  thereto  is  required.  SFRA  and,  where  applic- 
able, a Party,  shall  not  unreasonably  withhold  its  consent  to 
changes  in  graphics,  color  and  materials  of  any  such  Improve- 
ments. Disapproval  by  SFRA  based  upon  failure  to  follow  the  pro- 
cedures contained  in  the  Memorandum  of  Agreement  shall  not  be 
deemed  unreasonable.  Except  as  provided  in  this  Section  and  the 
other  provisions  of  this  REA  and  the  provisions  of  any  Lease  or 
grant  deed,  each  Party  may  perform  such  Subsequent  Construction 
as  it  deens  necessary  or  advisable  under  the  circumstances. 

(2)  Notwithstanding  the  provisions  of  subsection  (1 ) 
of  this  Section  4. 2 , no  approval  of  SFRA  or  a Party  need  be  ob- 
tained for  Subsequent  Construction  for  individual  store-fronts  on 
the  Retail  Parcels  \>7hich  Subsequent  Construction  complies  with 
the  store-front  criteria  contained  in  Exhibit  E attached  hereto 
and  provided,  that  not  more  than  ten  percent  (10%)  of  individual 
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store- fronts  may  fail  to  meet  such  criteria  if  such  non-conform- 
ing store-fronts  are  otherwise  compatible  with  the  first  class 
design  standards  of  the  CB-1  Real  Property.  The  design  of  any 
proposed  store-front  on  a Retail  Parcel  which  does  not  meet  the 
criteria,  but  which  the  Retail  Tenant  believes  is  nonetheless 
compatible  with  the  first-class  design  standards  of  the  CB-1  Real 
Property  shall  be  submitted  to  SFRA's  Executive  Director  for  re- 
view. If  within  ten  (10)  days  after  submission  of  such  design, 
the  Executive  Director  of  SERA  notifies  the  Tenant  in  writing 
that  in  the  opinion  of  the  Executive  Director  such  store-front 
does  not  meet  such  standards,  such  dispute  shall  be  submitted  to 
arbitration  pursuant  to  Article  16  hereof. 

Section  4. 3.  Construction  Documents  in  Connection 
With  Subsequent  Construction. 

The  Tenant  or  Owner,  as  the  case  may  be,  initiating  Sub- 
sequent Construction  (the  "Requesting  Party"  herein)  shall  pre- 
pare and  submit  Schematic  Drawings,  Preliminary  Construction 
Documents  and  Final  Construction  Documents  (collectively, 
"Construction  Documents")  for  any  proposed  Subsequent  Construc- 
tion to  any  Party  whose  approval  is  required  by  this  REA  and  to 
SFRA  (the  "Requested  Party(s)")  for  review  (including,  but  not 
limited  to,  architectural  review  relating  to  compatibility  with 
the  existing  design  of  such  Improvements)  and  written  approval. 
Any  disapproval  shall  be  made  in  writing  within  thirty  (30)  days 
after  receipt  of  the  written  submission.  If  any  Requested  Party 
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notifies  the  Requesting  Party  that  the  plans  are  incomplete,  such 
notification  shall  constitute  a disapproval  of  such  plans.  Any 
approval  required  of  a Party  under  this  Article  4 shall  not  be 
unreasonably  withheld. 

Section  4. 4.  Review  of  Construction  Documents. 

(1)  The  Final  Construction  Documents  shall  be  suffi 
cient  in  form  and  detail  to  the  reasonable  satisfaction  of  the 
Requested  Party(s)  and  shall  conform,  except  as  specifically  al- 
lowed by  the  Requested  Party(s),  to  the  approved  Schematic  Plans, 
and  Preliminary  Construction  Documents. 

(2)  During  the  preparation  of  all  Construction  Docu 
raents , the  Requested  Party(s)  and  the  Requesting  Party  shall  hold 
regular  progress  meetings  to  coordinate  the  preparation  of,  sub- 
mission to  and  review  of  the  Construction  Documents  by  the  Re- 
quested Party(s).  The  Requested  Party(s)  and  the  Requesting 

Party  shall  communicate  and  consult  informally  as  frequently  as 
is  necessary  to  insure  that  the  formal  submittal  of  any  Construc- 
tion Documents  to  the  Requested  Party(s)  can  receive  prompt  and 
speedy  consideration. 

(3)  If  any  revisions  or  corrections  of  Construction 
Documents  approved  by  the  Requested  Party(s)  shall  be  required  by 
any  governmental  official,  agency,  department  or  bureau  having 
jurisdiction,  the  Requesting  Party  and  the  Requested  Party(s) 
shall  cooperate  in  efforts  to  obtain  waiver  of  such  requirements 

or  to  develop  a mutually  acceptable  alternative.  If  no  such 
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alternative  is  developed,  the  Requested  Party(s)  and  the  Request- 
ing Party  shall  be  bound  by  such  revisions  or  corrections  if  they 
are  not  inconsistent  with  the  approved  Construction  Documents  and 
related  materials. 

Section  4. 5.  The  Requested  Party(s)  Approval  of 

Plans,  Drawings  and  Related  Documents. 

The  Requested  Party(s)  shall  approve  or  disapprove  Con- 
struction Documents  submitted  to  it  (and  any  proposed  changes 
therein)  within  the  times  established  in  Section  4. 3 hereof.  The 
Requested  Party(s)  shall  not  subsequently  disapprove  or  require 
changes  in  the  Construction  Documents  (except  by  mutual  agree- 
ment) in,  or  in  a manner  which  is  inconsistent  with,  matters  it 
has  previously  approved.  Failure  by  the  Requested  Party(s)  to 
either  approve  or  disapprove  within  the  times  provided  in  Sec- 
t ion  4. 3 shall  be  deemed  a written  approval.  Any  disapproval 
shall  state  in  writing  and  detail  the  reasons  for  disapproval. 

The  Requesting  Party,  upon  receipt  of  a disapproval  by 
the  Requested  Party(s),  shall  revise  such  portions  in  a manner 
that  is  a logical  evolution  of  previously  approved  Construction 
Documents,  and  shall  resubmit  such  revised  portions  to  the  Re- 
quested Party(s)  as  soon  as  possible  after  receipt  of  the  notice 
of  disapproval.  The  Requested  Party(s)  shall  approve  or  disap- 
prove such  revised  portions  in  the  same  manner  and  within  the 
same  times  as  provided  in  this  Section  for  approval  of  Construc- 
tion Documents  (and  any  proposed  changes  therein)  initially 
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submitted  to  the  Requesting  Party(s).  If  the  Requesting  Party- 
desires  to  make  any  substantial  change  in  the  Final  Construction 
Documents  after  their  approval  by  the  Requested  Party(s),  the  Re- 
questing Party  shall  submit  the  proposed  change  to  the  Requested 
Party(s)  for  its  approval.  If  the  Final  Construction  Documents 
as  modified  by  the  proposed  change  are  consistent  with  the  plans 
previously  approved,  the  Requested  Party(s)  shall  approve  the 
proposed  change  and  notify  the  Requesting  Party  in  writing  within 
thirty  (30)  days  after  submission  to  the  Requested  Party(s). 

Such  change  in  the  Final  Construction  Documents  shall,  in  any 
event,  be  deemed  approved  by  the  Requested  Party(s)  unless  re- 
jected, in  whole  or  in  part,  by  written  notice  thereof  by  the 
Requested  Party(s)  setting  forth  in  detail  the  reasons  therefor, 
and  such  rejection  shall  be  made  within  said  thirty  (30)-day 
period . 

Section  4. 6.  Construction  Schedule. 

The  Requesting  Party  shall  begin  and  complete  all  Subse- 
quent Construction  within  the  time  specified  in  a schedule  of 
performance  to  be  submitted  to  and  approved  by  the  Requested 
Party(s)  with  the  plans  and  specifications.  This  schedule  of 
performance  is  also  subject  to  Force  Majeure  and  to  revisions 
from  time  to  time  as  mutually  agreed  upon  in  writing  by  and  be- 
tween the  Requesting  Party  and  the  Requested  Party(s). 

During  periods  of  construction,  the  Requesting  Party 
shall  submit  to  the  Requested  Party(s)  written  progress  reports 
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when  and  as  reasonably  requested  by  the  Requested  Party(s),  no 
more  frequently  than  once  every  four  (4)  months,  and  the  Request- 
ing Party  shall  submit  to  the  Requested  Party(s)  whatever  pro- 
gress reports  it  submits  to  its  lender.  The  reports  shall  be  in 
such  form  and  detail  as  may  reasonably  be  required  by  the  Re- 
quested Party(s)  and  shall  include  a reasonable  number  of  con- 
struction photographs  (if  any)  taken  since  the  last  report  sub- 
mitted by  the  Requesting  Party, 
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ARTICLE  5 


GENERAL  CONSTRUCTION  REQUIREMENTS 

Sect  ion  5.1.  "Construction"  Defined. 

As  used  in  this  Article,  the  words  "Construction"  or 
"Work"  mean  any  Subsequent  Construction  carried  on  under  this 
REA. 

Section  5.2.  Construction  to  Proceed  in  Reasonable 
Manner . 

Each  Party  shall  perform  its  Construction  so  as  not  to ; 

( i)  cause  any  increase  in  the  cost  of  Construction  of  the  re- 
mainder of  the  CB-1  Real  Property  or  any  part  thereof;  (ii)  un- 
reasonably interfere  with  any  other  Construction  being  performed 
in  the  CB-1  Real  Property;  or  (iii)  unreasonably  interfere  with 
other  Parties'  or  SFRA's  operations  and  rights  set  forth  in  this 
REA. 

Section  5 . 3.  Construction  Barricades. 

If  any  Construction  hereunder  begins  after  the  Improve- 
ments of  any  other  Party  have  opened  for  business  to  the  general 
public,  then  the  Party  carrying  on  the  Construction  shall  erect 
adequate,  painted  construction  barricades  substantially  enclosing 
the  area  of  its  Construction,  Such  Party  shall  maintain  these 
barricades  until  the  Construction  has  been  substantially  com- 
pleted (to  the  extent  reasonably  necessary  to  remove  the  hazar- 
dous Construction  conditions). 
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This  Section  applies  only  to  Construction  that  can  rea- 
sonably be  deemed  to  constitute  a hazardous  condition  for  the 
Permittees;  however,  each  Party  may  erect  construction  barri- 
cades, as  hereinabove  specified,  at  the  time  of  any  Construction 
and  maintain  the  same  until  the  building  surrounded  is  secure 
from  unauthorized  intrusion,  subject  to  reasonable  rules  and 
regulations  in  connection  therewith  promulgated  by  the  Operator. 

The  requirements  of  this  Section  are  in  addition  to  any 
other  requirements  imposed  by  this  REA  or  by  any  applicable  laws, 
ordinances,  rules  or  regulations  for  the  protection  of  the  public 
or  others  during  any  construction  activity. 

Section  5.4.  License  for  Construction  and  Work. 

(1)  From  time  to  time,  each  Party  shall  have  a temporary 
license  to  use  those  parts  of  the  Common  Area  on  its  own  Parcel 

or  on  another  Party's  Parcel  for  Work  in  connection  with  its 
Improvements  . 

(2)  Within  a reasonable  time  before  it  begins  any  Work  and 
after  receiving  any  approvals  required  under  Article  4 hereof,  a 
Party  shall  submit  a plan  to  any  Parties  upon  whose  Parcel  the 

Work  is  to  be  performed  outlining  those  portions  of  the  Common 
Area  in  which  the  license  is  needed.  The  location  of  the  proposed 
use  on  any  of  the  Common  Area  shall  be  subject  to  the  written  ap- 
proval of  the  Party(s)  upon  whose  Parcel  the  Work  is  to  be  per- 
formed, who  shall,  within  ten  (10)  days  after  its  receipt  of  the 
plan,  notify  the  Requesting  Party  whether  they  approve  or 
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disapprove  of  the  same  in  their  reasonable  discretion.  No  Work 
shall  unreasonably  interfere  with  the  operations  on  such  Parcel. 
Failure  to  disapprove  within  the  specified  time  shall  constitute 
approval . 

(3)  When  the  licensed  Party  ceases  using  the  Common  Area 
or  such  Parcel  in  question,  it  must  promptly  restore  such  Common 
Area  or  such  Parcel  to  the  condition  in  which  it  existed  before 
the  commencement  of  the  Work.  This  restoration  shall  include 
clearing  the  area  of  all  loose  dirt,  debris,  equipment  and  con- 
struction materials  and  the  repair  or  replacement  of  paving, 
striping  and  landscaping  as  required. 

(4)  The  licensed  Party  must  also  restore  any  portions  of 
the  CB-1  Real  Property  that  may  be  damaged  by  its  Work  promptly 
upon  the  occurrence  of  such  damage.  In  addition,  the  licensed 
Party  must  at  all  times  during  the  period  of  its  Work  keep  ail 
portions  of  the  CB-1  Real  Property  (except  for  the  Improvements 

of  the  Party  and  the  portions  of  the  Common  Area  being  used  under 
this  Section)  free  from  any  loose  dirt,  debris,  equipment  or  con- 
struction materials  relating  to  the  Work,  and  shall  comply  with 
the  applicable  requirements  of  this  Article. 

(5)  If  the  licensed  Party  fails  to  so  restore  the  area, 
the  Owner  or  Tenant  of  the  affected  Parcel  may  effect  such  re- 
storation and  charge  the  licensed  Party  for  the  cost  of  such 
restoration.  The  licensed  Party  shall  pay  such  cost  within  five 
(5)  days  of  receipt  of  the  bill  therefor. 
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Section  5 . 5.  Safety  Matters;  Indemnification. 

Each  Party  initiating  or  being  responsible  for  the  Work 

shall: 

(1  ) Take  all  safety  measures  necessary  to  protect 
each  of  the  other  Parties  and  all  Permittees  and  the  property  of 
each  from  injury  or  damage  caused  by  or  resulting  from  the  per- 
formance of  its  Work; 

(2)  Indemnify  and  hold  the  other  Parties,  SERA  and 
Occupants  harmless  from  all  claims,  costs,  expenses  and  liabili- 
ties arising  from  the  death  of  or  accident,  injury,  loss  or  dam- 
age whatsoever  caused  to  any  Person  or  to  the  property  of  any 
Person  as  occurs  in  the  process  of  Work  (a  Party,  SERA  or  an 
Occupant  whose  negligence  or  willful  act  caused  such  death,  acci- 
dent, injury,  loss  or  damage  shall  be  excluded  from  the  indemni- 
fication provisions  of  this  Section  as  to  the  event  resulting  in 
such  death,  accident,  injury,  loss  or  danage;  provided,  however, 
that  as  to  SERA  such  exclusion  shall  only  apply  in  the  event  of 
sera's  active  negligence  or  willful  act).  Said  indemnity  shall 
be  supported  by  adequate  liability  and  property  damage  insurance 
which  shall  name  all  other  Parties,  SERA  and  Occupants  as  in- 
sureds, shall  be  effected  under  valid  and  enforceable  policies 
issued  by  insurers  of  recognized  responsibility  reasonably  satis- 
factory to  SERA  and  the  other  Parties,  and  shall  provide  that  no 
cancellation,  modification  or  termination  thereof  on  account  of 
nonpa3mient  of  premiums  or  any  other  reason  shall  be  effective 
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until  at  least  thirty  (30)  days  after  mailing  or  otherwise  send- 
ing written  notice  thereof  to  SFRA  and  each  of  the  Parties  ; and 
(3)  Indemnify  and  hold  the  other  Parties  harmless 
from  and  against  all  mechanics',  materialmen's  and  laborers' 
liens  and  all  costs,  expenses  and  liabilities  arising  from  its 
Work. 

Section  5.6.  Workmanship;  Evidence  of  Compliance  with 
Construction  Requirements. 

Each  Party  agrees  that  all  Work  to  be  performed  here- 
under by  such  Party  shall  be  done  in  a diligent,  good  and  work- 
manlike manner,  with  first-class  materials  and  in  accordance  with 
all  applicable  laws,  rules,  ordinances  and  regulations  and  the 
plans  approved  by  SFRA  and  the  Requested  Party  where  such  appro- 
val is  required  by  Section  4. 2 hereof.  Each  such  Party  shall  pay 
all  costs,  expenses,  liabilities  and  liens  arising  out  of  or  in 
any  way  connected  with  such  Work.  Where  Section  4. 2 hereof  is 
applicable,  after  it  has  completed  any  Work,  each  Party  shall, 
within  sixty  (60)  days  after  the  request  of  any  other  Party,  de- 
liver to  the  Requesting  Party  evidence  that  the  Work  has  been 
completed  in  compliance  with  all  applicable  plans  approved  by  the 
Requested  Party(s)  and  SFRA,  and  with  all  applicable  laws,  ordi- 
nances, rules  and  regulations.  A certificate  issued  by  SFRA 
stating  the  Party  has  so  complied  shall  be  deemed  satisfactory 
evidence  of  compliance  with  the  requirements  of  the  immediately 
preceding  sentence  as  to  plans  approved  by  SFRA. 
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Section  5.7.  Liens . 


Each  Party  agrees  that  in  the  event  any  mechanic's  lien 
or  other  statutory  lien  shall  be  filed  during  the  term  of  this 
REA  against  any  portion  of  its  Parcel  which  constitutes  Common 
Area  or  the  Parcel  of  any  other  Party  by  reason  of  labor,  ser- 
vices, or  materials  supplied  to  or  at  the  request  of  said  Party 
or  pursuant  to  any  Work  on  its  Parcel,  or  supplied  to  or  at  the 
request  of  its  tenant  pursuant  to  any  Work  by  said  tenant,  it 
shall  pay  and  discharge  the  same  of  record  within  thirty  (30) 
days  after  the  filing  thereof,  subject  also  to  the  provisions  of 
the  following  sentence.  Each  such  Party  shall  have  the  right  to 
contest  the  validity,  amount  or  applicability  of  any  such  respec- 
tive liens  by  appropriate  legal  proceedings,  and  so  long  as  it 
shall  furnish  bond  or  indemnity  as  hereinafter  provided,  and  be 
prosecuting  such  contest  in  good  faith,  the  requirement  that  it 
pay  and  discharge  such  items  within  said  thirty  (30)-day  period 
shall  not  be  applicable;  provided,  however,  that  in  any  event 
such  Party  shall  within  thirty  (30)  days  after  the  filing  thereof 
bond  or  indemnify  against  such  liens  in  amount  and  form  satisfac- 
tory to  induce  the  title  insurance  company  which  insured  title  to 
the  respective  Parcel  to  each  of  the  Parties  hereto  to  insure 
over  such  liens  or  to  reissue  or  update  its  existing  policy, 
binder  or  commitment  without  showing  any  title  exception  by  rea- 
son of  such  liens  and  shall  indemnify  and  save  harmless  the  other 
Parties  (and,  if  applicable,  SERA)  as  set  forth  in  Section  7.5 
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hereof.  In  the  event  any  such  legal  proceedings  shall  be  finally 
concluded  (so  that  no  further  appeal  may  be  taken)  adversely  to 
the  Party  contesting  such  liens,  such  Party  shall  within  five  (5) 
days  thereafter  cause  the  lien(s)  to  be  discharged  of  record. 
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ARTICLE  6 


MAINTENANCE,  REPAIR 
ALTERATIONS  AND  RESTORATION 

Section  6.1.  Maintenance  of  Improvements  on  Each  Parcel 
or  Property. 

Each  Party  shall  maintain  at  its  sole  cost  and  expense 
(subject  to  the  applicable  provisions  of  an  Allocable  Share 
Agreement)  the  Improvements  on  its  Parcel  in  good  and  clean  order 
and  condition  and  in  compliance  with  all  applicable  laws  and 
governmental  regulations  and  will  within  a reasonable  period  of 
time  make  or  cause  others  to  make  all  necessary  or  appropriate 
capital  and  operating  repairs,  replacements  and  renewals  thereof 
with  materials  of  good  quality,  sufficient  for  proper  and  lawful 
operation. 

Section  6.2.  Damage  or  Destruction  to  Improvements  on 
Any  Parcel  or  Property. 

(1 ) Except  as  provided  in  Article  3 or  in  this  Sec- 
tion 6.2,  in  the  event  of  any  damage  to  or  destruction  of  all  or 
any  portion  of  the  Improvements  on  any  Parcel,  each  of  the  Par- 
ties hereto  severally  covenants  to  and  with  the  other  Parties  and 
SERA  that  in  the  event  such  damage  or  destruction  occurs,  then 
such  Party  shall,  within  a reasonable  period  of  time  commence  and 
complete  the  restoration,  replacement,  or  rebuilding  of  the  Im- 
provements on  such  Party's  Parcel  pursuant  to  and  subject  to  the 
terms  of  Article  4 hereof  except  that,  with  respect  to  the  Common 
Area,  the  Operator  shall  be  required  within  a reasonable  period 
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of  time  to  commence  and  complete  restoration,  replacement  or 
rebuilding  of  the  Improvements  on  the  Common  Area  subject  to  the 
terms  of  Article  4 hereof  to  the  extent  funds  are  available  from 
the  Parties.  (Any  such  restoration,  replacement,  alteration  or 
rebuilding,  together  with  any  temporary  repairs  and  property 
protection  pending  completion  of  the  Work,  being  sometimes  here- 
inafter called  "Restoration") . 

(2)  Notwithstanding  anything  in  this  REA  to  the 
contrary,  in  the  event  of  any  damage  to  or  destruction  of  all  or 
any  portion  of  the  Improvements  on  the  Office  Building  Parcel, 
the  Restoration  obligation  of  the  Party  holding  fee  title  thereto 
shall  be  in  accordance  with  the  following  provisions  of  this  sub- 
section (2)  of  this  Section  6. 2. 

(a)  Except  as  provided  in  Section  3.10  of  this 
REA  with  respect  to  Restoration  of  Joint  Management  Areas,  any 
Restoration  obligation  shall  not  exceed  proceeds  actually 
received  under  insurance  required  to  be  carried  hereunder,  plus 
any  deductible  provided  under  such  insurance  policies. 

(b)  Within  a reasonable  period  of  time,  such 
Restoration  shall  be  commenced  and  completed;  provided,  however, 
after  the  expiration  of  five  (5)  years  from  the  issuance  of 
sera's  Certificate  of  Completion  and  Right  to  Occupy  with  respect 
to  the  Office  Building  Parcel,  if  Occupants  of  one-third  or  more 
of  the  leased  square  footage  of  the  Improvements  on  the  Office 
Building  Parcel  at  the  time  of  the  damage  or  destruction  exercise 
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rights  of  termination  under  lease  or  sublease  agreements  under 
which  such  occupancy  is  permitted,  the  Party  holding  fee  title  to 
the  Office  Building  Parcel  may,  at  its  election,  (subject  to 
paragraph  (d)  of  this  subsection  6.2(2))  extend  the  period  to 
commence  such  Restoration  for  a period  of  up  to  three  (3)  years 
beyond  the  date  when  such  Restoration  would  otherwise  be  required 
to  commence  ("Extended  Restoration  Period") . Restoration  com- 
menced during  an  Extended  Restoration  Period  shall  be  completed 
within  a reasonable  period  of  time. 

(c)  So  long  as  the  Extended  Restoration  Period 

is  in  effect,  the  Party  holding  fee  title  to  the  Office  Building 
Parcel  shall  pay  to  SERA  at  the  time  and  in  the  manner  otherwise 
required  under  Article  1 2 hereof,  the  greater  of:  ( i)  the  Par- 

ticipation Payment  or  (ii)  an  amount  equal  to  the  average  amount 
of  the  Participation  Payment  paid  annually  to  SERA  in  the  three 
(3)  Eiscal  Years  preceding  the  subject  damage  or  destruction; 
less,  in  each  instance,  the  amount  of  any  insurance  proceeds 
actually  received  by  SERA  pursuant  to  Section  12.5  of  this  REA. 

(d)  Notwithstanding  the  provisions  of  paragraphs 
(b)  and  (c)  above,  the  Party  holding  fee  title  to  the  Office 
Building  Parcel  shall  commence  and  complete  the  Restoration  of 

the  exterior  of  the  Improvements  thereon,  within  a reasonable 
period  of  time  after  the  damage  or  destruction  giving  rise  to 
Restoration  and  do  such  other  Restoration  work  as  may  be  required 
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to  ensure  a safe  and  non-hazardous  condition  of  the  Improvements 
during  the  Extended  Restoration  Period. 

(e)  Notwithstanding  the  foregoing  provisions 
of  this  subsection  6.2(2),  (except  as  provided  in  Section  3.10  of 
this  REA  with  respect  to  Restoration  of  Joint  Management  Areas) 
if  insurance  proceeds  are  not  available  to  the  Owner  of  the 
Office  Building  Parcel  as  a result  of  the  provisions  of  any 
Mortgage  and  the  rights  of  a Mortgagee  thereunder,  then  the  Owner 
of  the  Office  Building  Parcel  may,  at  its  option,  elect  not  to 
perform  Restoration  otherwise  required  under  this  Article  6, 
except  and  to  the  extent  as  may  be  required  to  ensure  a safe  and 
non-hazardous  condition  of  the  Improvements  on  the  Office 
Building  Parcel. 

In  the  event  the  Owner  of  the  Office 
Building  Parcel  so  elects  not  to  restore  and  has  not,  within  two 
(2)  years  after  the  date  of  the  subject  damage  or  destruction, 
commenced  to  restore  the  Improvements  on  the  Office  Building 
Parcel,  SERA  shall  have  an  option  to  elect  to  either  ( i)  acquire 
the  Office  Building  Parcel  at  an  amount  equal  to  the  then  fair 
market  value  of  the  Office  Building  Parcel  or  (ii)  be  paid  an 
amount  equal  to  the  fair  market  value  of  the  Participation 
Payment  for  the  remaining  useful  life  of  the  Improvements  on  the 
Office  Building  Parcel  as  if  said  damage  or  destruction  had  not 
occurred.  Any  such  option  must  be  exercised  by  SERA,  if  at  all, 
by  written  notice  to  the  Owner  of  the  Office  Building  Parcel 
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within  sixty  (60)  days  of  the  expiration  of  the  two  (2)  year 
period  herein  referred  to  and  the  fair  market  value  of  the 
subject  Parcel  or  Participation  Payment,  as  applicable,  shall  be 
determined  by  appraisal  in  accordance  with  the  applicable  provi- 
sions of  Section  16.2  or  Section  1 6. 3 hereof.  The  fair  market 
value  of  the  Participation  Pa3mient  due  pursuant  to  such  appraisal 
shall  be  paid  to  SFRA  in  cash  or  lawful  money  of  the  United 
States  within  (90)  days  of  notice  to  the  Owner  of  the  Office 
Building  Parcel  and  SFRA  of  the  determination  of  the 
appraiser(  s)  . The  pa5rment  due  the  Owner  of  the  Office  Building 
Parcel  for  the  fair  market  value  thereof  shall  be  paid  in  accord- 
ance with  Section  6.6.  If  SFRA  elects  to  receive  the  fair  market 
value  of  the  Participation  Payment,  upon  payment  of  said  amount, 
SFRA  shall  have  no  further  remedy  regarding  or  right  to  receive 
the  Participation  Payment  and  the  provisions  of  this  REA  relating 
thereto  shall  be  null  and  void. 

The  provisions  of  this  paragraph  (e)  are 
in  addition  to  the  rights  of  the  Owner  of  the  Office  Building 
Parcel  regarding  Extended  Restoration  set  forth  in  this  sub  sec- 
tion 6.2(2)  . 

(3)  In  the  event  of  any  major  damage  or  destruction 
to  all  or  any  portion  of  the  Improvements  on  any  Parcel,  each  of 
the  Parties  hereto  severally  covenant  to  and  with  the  other  Par- 
ties and  SFRA  that  in  the  event  such  major  damage  or  destruction 
occurs  at  any  time  when  there  is  less  than  ten  (1 0)  years 
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remaining  on  the  term  of  the  Lease  of  the  Party  on  whose  premises 
the  damage  or  destruction  has  occurred,  then  such  Party  shall  as 
promptly  as  practicable  either  ( i)  commence  and  complete  (subject 
to  Force  Majeure)  Restoration,  or  (ii)  raze  all  buildings  on  the 
Parcel,  remove  any  rubble  and  cause  the  portion  of  the  Parcel 
occupied  by  the  damaged  Improvements  as  to  which  the  Party  has 
not  elected  to  undertake  Restoration  to  be  returned  to  a safe 
condition.  Notwithstanding  the  immediately  preceding  sentence, 
if  there  is  less  than  ten  (10)  years  remaining  on  the  terra  of 
such  Lease,  but  an  option  to  extend  the  term  for  a period  which 
exceeds  ten  (10)  years  shall  have  been  exercised,  this  subsection 
shall  apply  only  where  less  than  ten  (10)  years  remain  on  such 
extended  term.  Notwithstanding  anything  contained  in  this  sub- 
section  6.2(3)  to  the  contrary,  in  no  event  shall  the  obligation 
of  a Party  set  forth  in  Section  3 . 4(5 ) (c)  be  excused  by  virtue  of 
this  subsection. 

(4)  Major  damage  or  destruction  to  the  Improvements 
as  used  in  this  Section  means  the  cost  of  Restoration  will  exceed 
fifty  percent  (50%)  of  the  cost  to  replace  the  Improvements  on 
the  Parcel  in  its  entirety.  The  calculation  of  said  percentage 
shall  be  based  upon  the  replacement  cost  of  the  Improvements  as 
of  the  date  of  the  major  damage  or  destruction.  In  case  the 
Parties  cannot  mutually  agree  upon  such  replacement  value  or  cost 
or  the  percentage  of  such  damage  or  destruction,  such  matter  or 
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matters  shall  be  submitted  to  arbitration  pursuant  to  Article  16 
hereof . 

Section  6.3.  Clearing  Debris  from  Razed  Improvements. 

If  the  Party  upon  whose  Parcel  the  damage  or  destruction 
has  occurred  is  not  obligated  to  rebuild,  replace  or  repair  an 
Improvement  that  has  been  damaged  or  destroyed,  and  if  such  Party 
elects  not  to  do  so,  then  it  shall  raze  such  Improvement  (or  such 
part  thereof  as  has  been  damaged  or  destroyed)  and  clear  the  area 
of  all  debris.  After  the  area  has  been  cleared,  it  shall  be  so 
landscaped  by  the  Party  performing  the  razing  so  as  to  match  ad- 
jacent landscaping  until  such  time  as  rebuilding  may  occur 
thereon  and  all  of  the  maintenance  costs  relating  to  such  area 
shall,  notwithstanding  any  contrary  provisions  in  this  REA,  be 
borne  by  such  Party  so  long  as  such  Party  remains  in  possession 
of  the  Parcel.  All  activities  that  are  performed  by  the  Party 
razing  the  Improvements  and  constructing  the  landscaping  shall  be 
at  such  Party's  sole  cost  and  expense;  provided  that  a Party  may 
use  insurance  proceeds  for  such  purpose.  Thereafter  new  Improve- 
ments may  be  constructed  thereon  in  accordance  with  and  subject 
to  the  provisions  of  Article  4 hereof. 

Section  6.4.  Liability  of  Mortgagee. 

Anything  in  this  Article  to  the  contrary  notwithstand- 
ing, when  a Mortgagee  or  third  party  purchaser  acquires  title  to 
a fee  or  leasehold  estate  by  reason  of  foreclosure,  deed  in  lieu 
of  foreclosure,  by  power  of  sale  under  a deed  of  trust  or 
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mortgage  or  by  termination  for  a default  or  a leasehold  in  a sale 
and  leaseback  or  subleaseback  transaction  (collectively  referred 
to  as  "Foreclosure") , such  Mortgagee  or  purchaser  shall  be  liable 
for  and  required  to  perform  the  Restoration  otherwise  required 
pursuant  to  Section  6 . 2 only  as  follows : 

(1)  When  the  damage  or  destruction  occurs  prior  to 
Foreclosure  from  a peril  required  to  be  insured  under  this  REA  or 
from  a peril  for  which  insurance  is  not  required  but  for  which 
there  were  nonetheless  such  proceeds  (but  in  the  latter  case  only 
to  the  extent  thereof) ; and 

(2)  When  the  damage  or  destruction  occurs  subsequent 
to  the  Foreclosure  as  if  it  were  a Party  under  Sect  ion  6. 2 

hereof . 

Section  6 . 5.  Common  Building  Components. 

The  following  provisions  of  this  Section  6. 5 shall  apply 
to  the  repair,  alteration  or  Restoration  of  Common  Building  Com- 
ponents , and  to  the  extent  not  inconsistent  therewith  are  in 
addition  to  the  provisions  of  Section  3.4: 

(1  ) Each  Party  owning  any  Improvement  in  the  CB-1 
Real  Property  which  contains  a Common  Building  Component  shall 
maintain,  at  its  own  cost  and  expense,  such  Common  Building  Com- 
ponent therein  in  such  state  of  repair  that  it  shall  continue  to 
have  the  capacity  to  be  so  used  in  common  with  the  benefited 
Improvement  in  question  (subject  to  the  provisions  of  subpara- 
graph (2)  herein). 
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(2)  Each  Party  owning  any  Improvement  which  utilize 
any  Common  Building  Component  contained  in  an  Improvement  which 

is  not  owned  in  whole  or  in  part  by  it  shall  not  place  upon  the 
Common  Building  Component  in  question  any  burden  which  at  the 
time  of  placement  thereof  is  in  excess  of  the  capacity  of  the 
Common  Building  Component  therefor,  or  will  prevent  the  use  of 
the  Improvement  containing  the  Common  Building  Component  in  ques- 
tion for  its  intended  purposes. 

(3)  Nothing  in  subparagraphs  (1)  or  (2)  of  this  Sec 
tion  shall  be  deemed  to  preclude  any  Party  owning  either  an 
Improvement  containing  a Common  Building  Component  or  a benefited 
Improvement,  as  the  case  may  be,  from  doing  or  causing  to  be  done 
any  work  (whether  of  repair,  alteration.  Restoration  or  other- 
wise) , with  respect  to  its  Improvements  (notwithstanding  that 
during  the  course  of  performing  such  work  a condition  otherwise 
prohibited  by  the  provisions  of  this  Section  may  result)  if: 

(a)  During  the  course  of  performance  of  such 
work  the  Party  by  whom  or  on  whose  behalf  such  work  is  being 
done  shall,  at  its  om  cost  and  expense,  provide  such  tem- 
porary facilities  as  may  be  necessary: 

( i)  To  perform  the  function  performed 
by  the  Common  Building  Component  in  question  if  such 
work  is  performed  with  respect  to  the  Improvement  con- 
taining the  Common  Building  Component  in  question,  or 
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(ii)  To  increase  the  capacity  of,  or 


supplement,  the  Common  Building  Component  in  question  to 
the  extent  necessary  so  that  the  benefited  Improvement 
shall  not,  during  the  course  of  performance  of  such 
work,  either  place  on  such  Common  Building  Component  a 
burden  in  excess  of  the  capacity  thereof  for  such  pur- 
pose or  otherwise  prevent  the  use  of  the  Improvement 
containing  the  Common  Building  Component  in  question  for 
its  intended  purposes,  if  such  work  is  performed  with 
respect  to  the  benefited  Improvements  in  question;  and 

(b)  At  the  conclusion  of  such  work  there  is 
compliance  with  the  provisions  of  whichever  of  subparagraphs 
(1)  or  (2)  of  this  Section  is  appropriate  to  the  Improvement 
with  respect  to  which  the  work  in  question  was  done;  and 

( c)  Any  such  work  shall  be  undertaken  in  com- 
pliance with  the  applicable  provisions  of  Articles  4 and  5 
hereof. 

(4)  The  Party  owning  the  Improvement  with  respect  to 
which  work  was  performed  pursuant  to  subsection  (3)  of  this  Sec- 
t ion  6 . 5 shall  not  be  liable  to  the  Party  owning  such  other 
Improvement  affected  by  such  work  for  any  inconvenience,  annoy- 
ance, disturbance  or  loss  of  business  to  such  other  Party  (or  its 
Occupant)  arising  out  of  and  during  the  performance  of  such  work 
(unless  occasioned  by  the  negligence  or  fault  of  the  Party  per- 
forming such  work,  or  its  agents),  provided  the  Party  owning  the 
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Improvement  with  respect  to  which  such  work  is  being  performed 
shall  have  made  all  reasonable  efforts  to  keep  any  such  inconven- 
ience, annoyance,  disturbance  or  loss  of  business  to  the  minimum 
reasonably  required  by  the  work  in  question. 

Section  6 . 6.  SFRA  Acquisition  of  Office  Building  Parcel. 

(a)  The  fair  market  value  of  the  Office  Building 
Parcel,  if  acquired  by  SFRA  pursuant  to  subsection  6.2(2)(e) 
hereof,  determined  pursuant  to  Section  16.3  shall  be  payable  in 
cash  or  lawful  money  of  the  United  States  to  the  Owner  of  the 
Office  Building  Parcel  by  SFRA  at  the  close  of  escrow  as  set 
forth  in  subsection  (c)  of  this  Section  6.6. 

(b)  Concurrently  with  the  payment  of  the  fair 
market  value  of  the  said  Parcel,  the  Owner  of  the  Office  Building 
Parcel  shall  execute  and  deliver  to  SFRA  a grant  deed  in 
recordable  form  conveying  the  Parcel.  Title  of  said  Parcel  shall 
be  conveyed  by  the  Owner  of  the  Office  Building  Parcel  to  SFRA 
free  and  clear  of  any  and  all  liens,  encumbrances  (including  any 
Mortgage),  covenants,  conditions,  restrictions,  leases  or  other 
tenancy  agreements  and  other  matters  of  record,  except  ( i) 
current  taxes,  (ii)  a lien  not  yet  delinquent,  (iii)  those 
portions  of  current  assessments  not  yet  payable,  ( iv)  any  other 
exception  to  title  which  was  of  record  as  of  the  date  of  the 
Parcel's  initial  conveyance  by  SFRA  to  the  Owner  of  the  Office 
Building  Parcel  or  (v)  any  easement  or  other  rights  permitted  or 
created  by  this  REA,  any  Lease  or  the  DDA. 
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(c)  The  sale  of  the  Parcel  shall  be  consummated 


through  an  escrow  with  the  title  company  of  SFRA's  choosing  to  be 
opened  within  five  (5)  days  after  the  notice  provided  for  in 
subsection  6.2(2) (e)  has  been  given  to  the  Owner  of  the  Office 
Building  Parcel.  SFRA  and  the  Owner  of  the  Office  Building 
Parcel  shall  execute  all  documents  required  by  the  escrow  holder 
as  long  as  such  documents  are  consistent  with  the  provisions  of 
this  Section  6.6  and  subsection  6.2(2) (e).  Escrow  shall  close 
within  ninety  (90)  days  after  the  option  notice  referred  to  in 
subsections  6.2(2) (e)  has  been  delivered  to  Owner  of  the  Office 
Building  Parcel.  Escrow  shall  be  deemed  to  be  closed  pursuant  to 
this  provision  on  the  date  the  grant  deed  is  recorded. 

(d)  At  the  close  of  escrow,  escrow  holder  shall 
issue  to  SFRA  a CLTA  standard  coverage  policy  of  title  insurance 
in  the  amount  of  the  purchase  price  for  the  Parcel  insuring  title 
to  said  Parcel  vested  in  SFRA  and  subject  only  to  the  matters  set 
forth  in  subsection  (b)  of  this  Section  6.6.  Said  title 
insurance  shall  be  at  the  sole  cost  and  expense  of  SFRA. 

( e)  Ad  valorem  taxes  and  assessments,  if  any,  on 
the  Parcel  being  acquired  shall  be  appropriately  pro-rated.  SFRA 
shall  pay  any  escrow  fee  and  recording  fees  required  in 
connection  with  the  conveyance  of  said  Parcel. 
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ARTICLE  7 


COMMON  AREA  OPERATIONS  AND  ALLOCATION 
AND  GARDENS  CONTRIBUTION 

Section  7.1.  Operation  and  Maintenance  of  Common  Area. 

From  and  after  completion  of  construction  of  the  initial 
Improvements  as  evidenced  by  SFRA's  Certificate  of  Completion  and 
Right  to  Occupy  with  respect  to  all  or  any  portion  of  the  Common 
Area  on  a Party' s Parcel  and  when  such  portion  is  available  for 
use  as  provided  in  this  REA,  the  Operator  shall  operate,  maintain 
and  repair  and  in  compliance  with  all  applicable  laws  and  govern- 
mental regulations  all  of  said  Common  Area  in  good  order,  condi- 
tion and  repair.  The  Operator  is  hereby  authorized  to  allocate, 
charge  and  collect  from  all  Tenants  and  Owners  the  cost  and 
expense  incurred  by  the  Operator  in  carrying  out  its  obligations 
under  this  REA,  including  capital  expenditures  for  Restoration, 
such  costs  and  expenses  to  be  charged  and  allocated  by  the  Oper- 
ator in  accordance  with  the  provisions  of  Section  7.7  hereof. 

Section  7.2.  General  Operation  and  Maintenance 
Standards . 

The  Operator,  in  the  Operation  and  maintenance  of  the 
Common  Area,  shall  perform  the  following  services; 

(1)  Regular  inspections  to  determine  where  main- 
tenance, repair  or  replacement  may  be  required  or  appropriate. 

(2)  Maintain,  repair  and  replace  the  surfaces  of  all 
malls,  promenades,  walkways,  curbs  and  sidewalks,  keeping  them 
level  and  smooth  and  evenly  covered. 
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(3)  Remove  all  papers,  debris,  graffiti,  refuse  and 
surface  waters  from  landscape  and  paved  areas  and  wash  or 
thoroughly  sweep  paved  areas,  as  necessary. 

(4)  Maintain,  replace  and  repair  all  driveways, 
curbs,  directional  signs,  markers  and  other  signs  in  a clean  and 
attractive  condition. 

(5)  Clean  lighting  fixtures,  relamp,  and  rebalast, 

as  needed. 


(6)  Maintain,  repair  and  replace  benches,  pools, 
fountains,  sculpture,  gardens  and  other  landscaping,  as  neces- 
sary, to  keep  the  same  in  a first-class  condition,  including  as 
to  landscaping  the  removal  of  dead  plants,  weeds  and  foreign 
matter,  and  necessary  fertilizing,  pruning,  replanting  and  re- 
placement. 

(7)  Maintain,  repair  and  keep  in  a sanitary  and  good 
condition  any  restroom  and  comfort  facility  and  furnish  necessary 
mosquito  and  other  pest  abatement  controls. 

(8)  Provide  traffic  control  and  appropriate  security 

by:  (a)  uniformed  patrols  of  both  interior  and  all  exterior 

areas  including  parking  areas  at  regular  intervals  during  the  day 
and  night;  (b)  supervising  pedestrian  and  vehicular  traffic 
direction  and  entrances  and  exits  during  such  hours  and  periods 
as  conditions  reasonably  require  such  supervision;  (c)  direct 
visual  observation  and  other  appropriate  monitoring;  and  (d) 
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through  the  use  of  additional  security  forces  as  appropriate  to 
the  number  of  people  and  intensity  and  type  of  use. 

(9)  Repair,  replace  and  maintain  any  elevators, 
escalators  and  stairways. 

(10)  Keep  all  areas  accessible  to  Permittees  appro- 
priately illuminated  during  hours  of  darkness,  and  particularly 
while  facilities  are  open  for  business,  and  for  a reasonable 
period  thereafter,  in  order  to  permit  safe  ingress  and  egress 
from  the  area;  and  all  such  areas  shall  also  be  illuminated  dur- 
ing all  hours  of  darkness  in  such  manner  as  will  afford  reason- 
able security. 

(11)  Maintain,  repair  and  replace  as  needed  the  Shared 
Truck  Facilities. 

(12)  Empty  all  trash,  rubbish  and  garbage  containers 
as  necessary  and  wash  same  at  intervals  sufficient  to  maintain 

the  same  in  a clean  and  sanitary  condition,  and  otherwise  keep 
and  maintain  such  containers  in  an  attractive  and  good  working 
condition.  No  dumpster,  dumpster  type  or  oversized  containers, 
temporary  or  otherwise,  shall  be  utilized  unless  screened  from 
public  view  or  located  in  areas  not  generally  accessible  to  the 
public,  except  as  to  Shared  Truck  Facilities  and  except  as 
usually  necessary  in  connection  with  Subsequent  Construction  or 
Res  torat ion . 
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(13)  Clean  all  glass,  including  skylights,  plate  glass 
and/or  glass-enclosed  devices  at  intervals  sufficient  to  maintain 
them  in  a clean  condition. 

(14)  All  hard  surfaces  which  are  painted  or  otherwise 
finished  shall  be  cleaned  at  regular  intervals,  and  repainted  or 
otherwise  refinished  as  necessary,  and  any  ceiling  area  shall  be 
regularly  cleaned,  and  painted  or  repainted,  as  necessary. 

(1 5)  Any  interior  floors  shall  be  regularly  cleaned 
and  sealed,  waxed  or  otherwise  finished  as  appropriate  for  the 
type  of  floor  materials  utilized. 

(16)  The  improvements  on  and  to  the  Common  Area  shall 
be  repaired,  replaced  and  maintained  with  materials,  apparatus 

and  facilities  as  originally  installed  and  approved  by  SFRA  under 
the  DDA  or  any  Lease,  or  if  not  originally  subject  to  SFRA  appro- 
val or  not  reasonably  available,  with  materials,  apparatus  and 
facilities  of  quality  at  least  equal  in  quality,  appearance  and 
durability  of  the  materials,  apparatus  and  facilities  repaired, 
replaced  or  maintained. 

The  Operator's  Operation  of  the  Common  Area  hereunder 
shall  be  subject  to  the  right  of  the  Tenant  of  the  Retail  Parcel 
to  use  the  Common  Area  for  Promotional  Events  pursuant  to  Section 
7. 9 hereof. 
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Section  7.3.  Heat,  Air-Conditioning  and  Utility 
Services . 

As  a part  of  the  overall  plan  for  the  conservation  and 
efficient  use  of  energy  in  the  CB-1  Real  Property  and  to  avoid 
the  need  for  wasteful  and  economically  unsound  duplication  of 
facilities,  the  Operator  shall,  whenever  facilities  have  been 
designed  and  constructed  so  as  to  be  able  to  serve  more  than  one 
Parcel,  undertake  to  be  the  coordinator  for  the  distribution  of 
heat,  chilled  water  for  air-conditioning  and  utility  services 
within  the  CB-1  Real  Property.  Nothing  herein  shall  prevent  any 
Tenant  or  Owner  from  planning  and  constructing  Improvements  in 
which  all  such  services  are  self-contained. 

All  such  mechanical  and  electrical  facilities  made 
available  for  the  use  of  others  hereunder  are  to  be  owned,  main- 
tained and  replaced  by  and  at  the  expense  of  the  Person  upon 
whose  Parcel  the  facility  is  located  and  each  such  Person  shall 
be  obligated  under  the  terms  of  this  REA  to  enter  into  a contract 
or  contracts  with  the  Operator  for  the  sale  of  any  excess  capaci- 
ties (and  including  in  any  such  sale  the  costs  actually  incurred 
and  reasonably  allocated  to  administration  of  such  facilities) 
which  may  be  available  from  such  oversized  mechanical  and 
electrical  facilities,  or  for  the  use  or  operation  of  such  other 
mechanical  rooms  or  facilities  as  may  have  been  constructed  on 
such  Person's  Parcel.  The  provision  of  such  mechanical  and  other 
other  utility  services  is  intended  to  be  a cooperative  effort  be- 
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tween  ail  Tenants  or  Owners  in  the  CB-1  Real  Property  and  the 
contracts  or  agreements  with  the  Operator  shall  provide  for  the 
sale  of  such  services  or  the  use  of  such  facilities  at  cost  and 
without  any  profit.  The  Operator  shall  not  be  liable  for  any 
damages  which  might  arise  as  a result  of  the  failure  or  disrup- 
tion of  any  service  being  made  available  by  the  Operator  to  any 
Parcel  in  the  CB-1  Real  Property,  except  where  the  Operator  is  in 
breach  of  its  obligations  under  this  Agreement. 

The  Operator  shall  on  a monthly  basis  beginning  on  the 
first  day  of  its  first  Accounting  Period,  and  on  the  first  day  of 
each  calendar  month  thereafter  provide  all  Persons  receiving  pro- 
ducts or  services  from  or  through  the  Operator  with  statements 
showing  the  charges  for  their  actual  usage  of  such  products  or 
services  and  their  portion  of  the  expenses  for  the  cost  of  pur- 
chasing or  providing  such  services  and  of  the  cost  and  expense  of 
the  operation  and  maintenance  of  those  facilities  under  the  con- 
trol or  operation  of  the  Operator.  Failure  to  pay  any  such 
statement  within  ten  (10)  days  after  the  receipt  of  such  state- 
ment shall  be  deemed  to  be  a default  under  the  provisions  of  this 
REA.  The  Operator  shall  have  the  right  to  reimbursement  for  any 
sums  paid  to  the  Person  upon  whose  Parcel  such  facility  is  lo- 
cated on  behalf  of  any  Person  receiving  such  excess  capacity  as 
reflected  on  such  statements,  and  if  the  default  continues  for 
thirty  (30)  days  and  is  not  the  subject  of  a good  faith  dispute. 
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the  Operator  shall  have  the  right  to  shut  off  or  discontinue  ser- 
vices to  enforce  pa37ment  of  such  statements. 

Section  7.4.  Shared  Truck  Facilities. 

The  Operator  may  cause  any  and  all  of  the  Operation  and 
maintenance  services  in  connection  with  the  Shared  Truck  Facili- 
ties to  be  provided  by  an  independent  contractor  or  contractors. 
Any  such  contractor  operating  and  maintaining  the  Shared  Truck 
Facilities  shall  maintain  accounting  records  in  a manner  that 
will  reflect  the  Shared  Truck  Facilities  Maintenance  Costs 
separate  from  all  other  costs  and  expenses.  Certain  items  of  ex- 
pense which  are  common  to  both  the  Shared  Truck  Facilities  and 
other  Common  Area  shall  be  equitably  allocated  between  such  oper- 
ations. Any  dispute  as  to  such  allocations  shall  be  submitted  to 
arbitration  as  provided  in  Art  id  e 16  hereof. 

Section  7.5.  Indemnification  of  Parties. 

Each  Party  ("Acting  Party")  and  the  Operator  shall 
indemnify  and  hold  each  of  the  other  Parties  and  SFRA  and  their 
respective  Parcels  harmless  from  all  mechanic's,  materialmen's 
and  laborers'  liens,  and  all  costs,  expenses  and  liabilities  in 
connection  therewith  arising  out  of  any  activities  performed  by 
the  Acting  Party  and  the  Operator  under  this  Article  (whether 
performed  before  or  after  the  signing  of  this  REA) . 

If  any  Parcel  becomes  subject  to  any  above-described 
lien,  the  Acting  Party  and  the  Operator  shall,  within  thirty  (30) 
days  of  the  request  of  the  other  Party  in  question  or  SFRA,  cause 
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the  lien  to  be  released  and  discharged  of  record,  either  by  pay- 
ing the  indebtedness  that  gave  rise  to  the  lien  or  by  posting 
such  bond  or  other  securities  as  are  required  by  law  to  obtain 
the  release  and  discharge  of  the  same. 

Section  7.6.  Gardens  Contribution 

(1 ) SFRA  and  OYM  agree  that  the  Parties  (and  to  the 
extent  reflected  on  Exhibit  F hereto,  the  CB-2  Leased  Property 
Tenants)  shall  pay  annually  to  the  Separate  Account  described  in 
Section  1 2. 4 hereof  a sura  equal  to  twenty  percent  (20%)  of  the 
total  annual  Gardens  Maintenance  and  Security  Cost  as  same  are 
defined  in  Sect  ion  1 . 30  of  this  REA.  Said  twenty  percent  (20%) 

is  hereinafter  referred  to  as  the  "Gardens  Contribution."  The 
obligation  of  the  Parties  (and  the  CB-2  Leased  Property  Tenants, 
to  the  extent  reflected  on  Exhibit  F hereto)  to  make  the  Gardens 
Contribution  is  subject  to  the  provisions  of  Section  7.7  hereof 
and  the  remaining  provision  of  this  Section  7.6. 

(2)  The  Gardens  Maintenance  and  Security  reserve  for 
making  capital  replacements  referred  to  in  Section  1 . 30  hereof 
shall  be  in  the  minimum  amount  of  three  percent  (3%)  of  the 
annual  Gardens  Budget  until  and  so  long  as  such  reserve  is  equal 

to  thirty  percent  (30%)  of  the  annual  Gardens  Budget.  Any  inter- 
est accrued  on  the  reserve  shall  remain  in  the  reserve  fund.  In 
the  event  SFRA  believes  the  three  percent  (3%)  level  is  insuffi- 
cient to  make  capital  replacements  in  the  Gardens  which  are 
necessary  to  meet  the  standards  to  maintain  the  Gardens  as  set 
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forth  in  the  Retail  Lease,  SFRA  may  increase  contributions  to  the 
reserve  fund  with  the  consent  of  the  Retail  Tenant  (subject  to 
subsection  (4)  of  this  Section  7 . 6)  which  consent  shall  not  be 
unreasonably  withheld.  Any  dispute  concerning  the  immediately 
preceding  sentence  shall  be  determined  by  arbitration  in  accord- 
ance with  Article  16  hereof.  SFRA  shall  have  the  right  to  make 
expenditures  from  the  reserve  fund  without  the  Parties'  consent; 
provided  that  if  any  Party  reasonably  objects  to  any  expenditure 
from  the  reserve  fund,  it  may  seek  an  arbitration  in  accordance 
with  Article  1 6 hereof  to  determine  whether  such  expenditure  was 
reasonably  necessary  to  maintain  the  Gardens  in  the  condition 
required  under  the  Retail  Lease  and  if  such  Party  prevails  in 
such  arbitration,  twenty  percent  (20%)  of  such  expenditure  found 
to  be  unreasonable  shall  be  deducted  from  the  Gardens  Contribu- 
tion next  due  from  all  Parties. 

(3)  SFRA  shall  annually  provide  the  Parties  with  an 
accounting  of  the  suras  expended  in  connection  with  Gardens  Main- 
tenance and  Security  Costs  which  shall  be  in  sufficient  detail  to 
enable  the  Parties  to  determine  expenditures  and  the  purpose  for 
which  those  expenditures  were  made,  including  without  limitation 
expenditures  from  the  reserve  fund. 

(4)  SFRA  and  the  Retail  Tenant  covenant  and  agree  not 
to  amend  the  Retail  Lease  to  change  those  categories  of  Gardens 
Maintenance  and  Security  Costs  herein  permitted  to  be  included  as 

a cost  of  operation,  maintenance,  security  and  repair  of  the 
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Gardens  or  to  anend  any  other  aspect  of  the  Retail  Lease,  if  the 
effect  of  such  amendment  would  be  to  increase  the  Gardens 
Contribution  of  the  Parties  under  Sections  7.6  or  7.7,  without 
the  consent  of  the  Retail  Tenant;  provided,  however,  that  Retail 
Tenant  may  not  so  consent,  and  hereby  so  covenants,  without  first 
having  obtained  the  written  consent  thereto  of  each  of  the  other 
Parties  to  this  REA.  As  to  the  Parties  to  this  REA,  no  amendment 
to  the  Retail  Lease  within  the  scope  of  this  subsection  shall  be 
effective  unless  made  in  compliance  with  this  subsection. 

Section  7.7.  Payment  of  Allocable  Share. 

(1)  While  in  possession  of  a Parcel,  each  Party  shall 
be  severally  liable  for  its  share  of  the  ( i)  Common  Area  and 
Shared  Truck  Facilities  Maintenance  Costs  on  the  CB-1  Real  Prop- 
erty, (ii)  the  Gardens  Contribution  set  forth  in  Sect  ion  7.6,  and 
(iii)  the  charges  to  any  Party  for  the  operation,  maintenance  and 
security  costs  of  the  Common  Area  located  on  the  CB-2  Leased 
Property  according  to  an  Allocable  Share  Agreement  (altogether 
hereinafter  "Allocable  Costs").  The  Tenant  of  the  Retail  Parcel 
shall  collect  each  such  Party's  share;  provided  that  such  Tenant 
may  authorize  the  Operator  to  do  so.  All  Owners  and  Tenants 
shall  agree  among  themselves  as  to  each  Owner's  and  Tenant's 
Allocable  Share  of  the  Allocable  Costs , pursuant  to  an  Allocable 
Share  Agreement  between  them,  which  allocation  and  Allocable 
Share  Agreement  shall  be  in  conformity  with  the  allocations  set 
forth  on  Exhibit  F hereto.  A copy  of  any  such  Allocable  Share 
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Agreement  shall  be  given  to  the  Operator,  Any  amendments  to  the 
Allocable  Share  Agreement  shall  be  subject  to  the  consent  of  each 
Owner , Tenant  and  SFRA. 

(2)  Notwithstanding  anything  herein  to  the  contrary, 
if  SFRA  becomes  an  Owner  of  a Parcel  on  the  CB-1  Real  Property  by 
termination  of  a Lease,  or  by  judicial  or  non-judicial  fore- 
closure of  a deed  of  trust  or  foreclosure  of  a lien  hereunder, 

SFRA  shall  be  liable  under  the  Allocable  Share  Agreement  for  such 
Parcel's  share  in  any  year,  but  SFRA' s liability  shall  be  limited 
to  SFRA's  remaining  Net  Cash  Flow  for  such  period  after  deducting 
from  such  Net  Cash  Flow  SFRA's  eighty  percent  (80%)  share  of  the 
Gardens  Maintenance  and  Security  Costs  and  its  other  obligations 
in  the  priority  and  as  more  particularly  set  forth  in  Section 
2.15  of  the  Retail  Lease.  Such  remaining  Net  Cash  Flow  shall  be 
applied  prorata  to  SFRA's  share  of  the  Common  Area  Maintenance 
Costs  on  the  CB-1  Real  Property  and  the  CB-2  Leased  Property  as 
Owner  of  a Parcel  on  the  CB-1  Real  Property  and  to  SFRA's  share 
of  the  Gardens  Contribution  as  Owner  of  a Parcel  on  the  CB-1  Real 
Property.  Solely  as  to  the  liability  of  SFRA  as  an  Owner  under 
this  subsection  7.7(2),  the  provisions  of  Sec tion  2.15  of  the 
Retail  Lease  shall  be  deemed  to  be  in  full  force  and  effect  as  to 
the  priority  of  SFRA's  obligations  referred  to  in  this  subsection 
7. 7 (2)  until  the  Termination  Date  of  this  REA  without  regard  to 
any  contrary  provision  in  the  Retail  Lease.  For  the  purposes  of 
this  subsection  7. 7 (2)  "Net  Cash  Flow"  means  the  total  in  any 
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Accounting  Period  of  ( i)  the  amount  of  the  Participation  Payment 
received  by  SFRA  in  accordance  Article  1 2 hereof,  (ii)  any 
revenue  (excepting  condemnation  awards  or  insurance  proceeds 
reinvested  in  the  Gardens  or  a Parcel)  received  by  SFRA  pursuant 
to  a Lease  or  use  of  any  Parcel  on  the  CB-1  Real  Property  or  CB-2 
Real  Property  under  which  SFRA  is  the  lessor  and  (iii)  any 
revenue  (excepting  condemnation  awards  or  insurance  proceeds 
reinvested  in  the  Gardens  or  a Parcel)  received  by  SFRA  in  con- 
nection with  the  use  of  the  Gardens,  or  any  other  portion  of  the 
CB-1  Real  Property  or  CB-2  Real  Property. 

(3)  Notwithstanding  anything  herein  contained 
to  the  contrary,  the  obligation  of  any  Party  to  pay  the  Gardens 
Contribution  shall  terminate  concurrently  with  any  termination  of 
SFRA's  Garden's  obligations  set  forth  in  the  Retail  Lease;  pro- 
vided, however,  that  if  SFRA  nonetheless  in  its  sole  and  absolute 
discretion  elects  to  continue  to  perform  the  Garden's  obligations 
as  set  forth  in  Retail  Lease  as  if  said  Retail  Lease  had  not 
terminated  or  expired,  the  Parties  shall  continue  to  pay  the 
Gardens  Contribution.  The  Parties  and  SFRA  covenant  and  agree 
that  notwithstanding  any  provision  in  the  Retail  Lease  which  may 
be  construed  to  the  contrary,  the  provisions  of  the  Retail  Lease 
referred  to  in  this  REA  shall  continue  in  full  force  and  effect 
with  respect  to  SFRA's  Gardens  obligations  so  long  as  any  Party 
is  required  to  pay  the  Gardens  Contribution. 


115. 


%ii>  '»|K»  cM  toOi  3j^t  «ni3iM*003tA 

\n>f  f*i>  1 It  «>  Aline  to* 


T*At  4<ij:ji  »m  a9  '--ui.  lADdJ  e oi 

' \Am  »Mt  • bim  «/<i  i (b?  t^taqcae  is^A  ■ 

i4  fc  'K3 

iM>  i#  ib#D<!  Vtvr  aol:»59ii 

ie**^  ro:\i^q©m  1*»8  f-JO 

.‘-♦fli  Slii;v>^  jira  b^li<<5  iv<C|.oll  (T&> 

»m‘  ^iw  Jr> ’aq»l3k  *’M^So 

:c  A«l  ,3a •*  j «*'3  «^*  ^(^'9-  'rt ■/ 4w- X ^V&'Sr  p j i>> c\ f X&fi4 t»bl;j/3di*fino 

',  4lM.i»4r-.i'  "■■^3  r.a  ' B 

'#l'  i'lf#.'  .*'l.«''itii'i  fti  di;»'!:^*iJ  wibb’  ..^ ; b« 

»aut /«A^  f<5  » 4bbe4d  0^  ftcJ3k»Taaib 

^i<n  ^4111  l*i'.*  Vi  'l.i  4A • fr'sii^J  ■ li jt5p"  ni  rjb,v.oi  a)oi  - «s'' 

.,(»  lAfni  3 <il:>  iia^A  4Pi'i-^rrt , f '!-K  *n? ' b?»|aoi'flnl«»-t 

■ ' ' ' ' 5yi!  "ffl 

tA4f  9r,  ' .ni' ;*&iuiv^ni9  fdM 

’ a'-''-''  *•  - 3C* 

“t :T^f5v  .’r  i )/o:'',j  f.'/fr  i'^v’^anMoa' arft  t»-ii,>‘yi»rtlMll^i  ad 


tjiillutf 


JOV  uirW  ?»*ci  IlstUa  vte  tif^j  trl  fx3  'hox^ 


. 


jss^U'iki 


(4)  All  capital  improvement  costs  and  costs  of 
Restoration  of  the  Common  Area  permitted  or  required  under  this 
REA  shall  be  Common  Area  Maintenance  Costs.  Except  as  otherwise 
specifically  set  forth  herein,  capital  improvements  to  the  Common 
Area  on  the  CB-1  Real  Property  shall  be  made  without  the  prior 
written  approval  of  the  Parties  (except  as  otherwise  required  be- 
low) as  follows : 

(a)  there  may  be  expended  for  capital  im- 
provements (excluding  that  necessitated  by  casualties  as  des- 
cribed in  Article  6 hereof)  in  any  one  Accounting  Period  an 
aggregate  sum  of  not  to  exceed  $100,000  (Indexed  as  provided  in 
Section  1.37  hereof  provided)  without  prior  approval; 

( b)  if  the  aggregate  cost  of  such  capital  im- 
provements in  any  one  Accounting  Period  is  more  than  $100,000 
(Indexed  as  aforesaid),  such  capital  improvement  may  not  be  made 
without  the  prior  written  approval  of  a majority  of  the  Parties 
obligated  to  pay  therefor;  or 

(c)  Except  as  provided  in  this  sub sec- 

t ion  7. 7 (4) , no  approval  of  any  Parties  or  SERA  will  be  required 
for  any  Restoration  except  to  the  extent  provided  in  Article  4 
hereof . 

(5)  The  Operator  shall  bill  each  Owner  or  Tenant  for 
its  Allocable  Share  of  the  Allocable  Costs  determined  as  set 
forth  above  beginning  on  the  first  day  of  its  first  Accounting 
Period  and  on  the  first  day  of  each  calendar  month  thereafter 
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based  upon  amoiints  estimated  by  the  Operator  to  be  sufficient  to 
cover  that  Tenant's  or  the  Owner's  Allocable  Share  of  such  costs. 
The  amount  billed  shall  be  paid  on  the  tenth  (10th)  day  of  each 
calendar  month. 

Within  one  hundred  twenty  (120)  days  after  the 
end  of  each  Accounting  Period,  the  Operator  shall  give  each 
Tenant  or  Owner  a full,  complete  and  itemized  statement  of  the 
Allocable  Costs  for  such  Accounting  Period.  If  any  Tenant  or 
Owner  has  paid  more  than  its  Allocable  Share  thereof,  the  Opera- 
tor shall  within  thirty  (30)  days  refund  to  such  Tenant  or  Owner 
the  excess  over  its  Allocable  Share,  unless  sufficient  sums  (in- 
cluding reserve  requirements)  are  unavailable,  in  which  event  the 
Operator  shall  credit  said  refund  against  sums  next  due.  If  any 
Tenant  or  Owner  has  paid  less  than  its  Allocable  Share  thereof 
for  such  Accounting  Period,  then  such  Tenant  or  Owner  shall  pay 
to  the  Operator  within  thirty  (30)  days  following  the  receipt  of 
the  Operator's  statements  the  deficiency  in  its  Allocable  Share. 
The  Operator  shall  maintain  separate  and  complete  records  accur- 
ately reflecting  all  items  affecting  or  entering  into  a determi- 
nation of  the  Allocable  Share  of  each  Tenant  or  Owner  for  each 
Accounting  Period  for  the  Allocable  Costs  (for  each  of  the  Common 
Areas)  which  records  shall  be  retained  by  the  Operator  for  a 
period  of  three  (3)  years  after  the  end  of  each  Accounting  Period 
and  for  so  long  thereafter  as  there  is  an  outstanding  dispute 
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with  respect  thereto  between  the  Operator  and  another  Tenant  or 
Owner , 

At  the  close  of  the  first  full  Accounting 
Period  of  each  of  the  Tenants  or  Owners,  the  Operator  shall, 
after  consulting  with  the  Tenants  or  Owners,  make  a determination 
of  whether  the  estimated  payment  is  more  or  less  than  that  rea- 
sonably required  for  such  maintenance  and  operation,  and  if  an 
adjustment  would  be  appropriate,  then  the  estimated  pa3nnent  shall 
be  adjusted  upwards  or  downwards  to  more  nearly  meet  the  require- 
ments of  such  costs.  Thereafter,  such  determination  shall  be  made 
annually  and  adjustments  made  accordingly. 

(6)  All  disputes  regarding  the  computation  of  the 
Allocable  Costs  and  each  component  thereof  shall  be  arbitrated  in 
accordance  with  Article  16  hereof. 

Section  7 . 8.  Operation  of  Common  Area. 

All  Parties  will  take  such  action  as  may  be  reasonable 
to  confine  the  use  of  the  Common  Area  to  those  persons  to  whom 
easements  and  rights  of  use  are  granted,  and  to  those  uses  speci- 
fically set  forth  in  Section  10.4  hereof,  and  no  Party  shall 
authorize  the  use  of  the  Common  Area  by  anyone  other  than  those 
persons  to  whom  easements  and  rights  of  use  are  granted  hereunder 
or  for  purposes  other  than  those  specifically  permitted  here- 
under. The  Operator  shall  develop  rules  and  regulations  govern- 
ing use  of  the  Common  Area  designed  to  achieve  the  aims  and  pur- 
poses set  forth  in  the  preceding  sentence.  Unless  otherwise 
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specifically  provided  herein  or  required  by  law,  no  Person  shall 
be  permitted  to  do,  or  conduct  any  activity  or  event  which 
creates  the  threat  of,  any  of  the  following  in  or  about  any  part 
of  the  Common  Area: 

(1)  parade,  rally,  patrol,  picket,  demonstrate  or 
engage  in  any  conduct  that  might  tend  to  interfere  with  or  impede 
the  access  to  or  use  of  the  Common  Area  or  any  portion  thereof  by 
persons  entitled  to  use  the  same;  create  a disturbance;  or 
harass,  annoy,  disparage  or  be  detrimental  to  the  interests  of 
any  of  the  retail,  business,  cultural  or  recreational  facilities 
within  the  CB-1  Real  Property; 

(2)  throw,  discard  or  deposit  any  paper,  glass  or 
extraneous  matter  of  any  kind,  except  in  designated  receptacles, 
or  create  litter  or  hazards  of  any  kind; 

(3)  use  any  sound  making  device  of  any  kind  or 
create  or  produce  in  any  manner  loud  noise  or  sound  that  is  an- 
noying or  impleasant  or  constitutes  a nuisance;  or 

(4)  deface,  damage  or  demolish  any  sign,  light 
standard  or  fixtures,  landscaping  material  or  other  Improvements 
or  property  within  the  CB-1  Real  Property. 

Section  7. 9.  Promotional  Events. 

(1)  Notwithstanding  anything  herein  to  the  contrary, 
the  Operator  will  permit  the  Tenant  or  Occupant  of  the  Retail 
Parcel  to  use  the  Common  Area  for  promotional,  marketing. 
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cultural  and  recreational  events  ("Promotional  Events"),  includ- 
ing, but  not  limited  to,  the  following: 

(a)  concerts  and  musical  performances; 

(b)  theatre  performances ; 

(c)  public  ceremonies; 

(d)  exhibitions  of  art,  crafts  and  merchan- 
dise for  sale; 

(e)  trade  shows,  fairs,  and  flea  markets; 

( f ) demonstrations  of  products  and  services; 

(g)  sales  of  merchandise  or  food  items  from 
pushcarts  or  temporary  facilities;  and 

(h)  any  similar  events,  performances,  cere- 
monies, shows  and  exhibitions  which  are  consistent  with  the  pur- 
poses and  intended  uses  of  the  Common  Area. 

(2)  Notwithstanding  the  immediately  preceding  subsec- 
tion, all  Promotional  Events  shall  comply  with  the  provisions  of 
Section  7.8  (provided,  that  with  the  approval  of  the  Operator  of 
the  Common  Area  a Promotional  Event  may  cause  temporary  restric- 
tions on  pedestrian  access  to  and  circulation  in  the  Common  Area 

or  portions  thereof)  . 

(3)  The  Tenant  or  Occupant  of  the  Retail  Parcel,  as 
the  case  may  be,  shall  ( i)  conduct  such  Promotional  Events  in 
compliance  with  all  applicable  laws,  ordinances,  codes  and  regu- 
lations, including,  without  limitation,  obtaining  permits  or  ap- 
provals from  any  governmental  entity  which  may  be  necessary;  (ii) 
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indemnify  and  hold  harmless  all  Parties  and  SFRA  and  all  other 
Tenants  and  Occupants  of  the  CB-1  Real  Property  from  and  against 
all  liability  which  may  be  incurred  because  of  such  Promotional 
Events,  and,  if  required  by  the  Operator  of  the  Common  Area,  pro- 
vide policies  of  insurance  protecting  the  Operator  and  all  Par- 
ties, Tenants  and  Occupants  and  SFRA  from  any  liability  for  per- 
sonal injury  or  property  damage  which  may  be  incurred  by  any  of 
them;  (iii)  be  solely  responsible  for  the  costs  of  such  Promo- 
tional Event,  including  clean-up  costs  and  the  costs  of  any  dam- 
age to  or  destruction  of  the  Common  Area  or  any  portion  thereof. 

(4)  Any  damage  to  or  destruction  of  the  Common  Area 
or  any  portion  thereof  caused  by  Promotional  Events  shall  be 
promptly  repaired  and  restored  by  the  Tenant  of  the  Retail  Par- 
cel, and  in  the  event  that  the  Tenant  of  the  Retail  Parcel  fails 
to  repair  or  restore  any  such  damage  or  destruction  to  the  Common 
Area,  the  Operator  of  the  Common  Area  may  undertake  to  do  so  and 
the  costs  thereof  shall  be  added  to  the  Allocable  Share  of  the 
Tenant  of  the  Retail  Parcel. 

(5)  Any  income  received  by  the  Operator  from  the 
licensing  of  the  use  of  the  Common  Areas  shall  be  accounted  for 
by  the  Operator  on  a monthly  basis  and  included  in  the  Operator' s 
Annual  Budget,  as  hereinafter  defined. 

Section  7.10.  Plan  and  Budget. 

On  or  before  three  months  preceding  the  end  of  the  Ac- 
counting Period,  the  Operator  shall  prepare  a detailed  plan 
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covering  all  of  the  matters  set  forth  in  Section  7 . 2 hereof  and  a 
budget  for  Common  Area  Maintenance  Costs  for  the  following  year 
("Annual  Budget")  and  submit  the  same  to  all  Parties  and  to  SFRA 
for  review.  The  Operator  shall  consult  with  the  Parties  and  SFRA 
to  obtain  their  views  regarding  the  plan  and  Annual  Budget.  The 
plan  and  the  Annual  Budget  shall  require  approval  of  all  the  Par- 
ties, subject  to  arbitration  as  provided  in  Article  16  hereof. 

The  review  by  SFRA  (when  not  a Party  hereunder)  shall  be  limited 
to  determination  whether  the  plan  and  the  Annual  Budget  comply 
with  the  standards  of  operation  for  security,  operation  and 
maintenance  set  forth  in  this  Article  7 . In  the  event  of  a fail- 
ure of  any  Party  to  approve  the  plan  or  the  Annual  Budget,  or  in 
the  event  SFRA  (when  not  a Party  hereunder)  claims  either  the 
plan  or  the  Annual  Budget  fails  to  conform  to  the  standards  of 
operation  for  security,  operation  and  maintenance  set  forth  in 
this  Article  7,  the  matter  or  matters  in  dispute  shall  be 
determined  by  arbitration  in  the  manner  provided  in  Article  16 
hereof.  Such  arbitration  shall  be  commenced  by  the  Operator,  any 
Party,  or  SFRA  unless  the  solution  to  the  matter  is  agreed  upon 
by  all  Parties  (and  SFRA  if  within  the  scope  of  SFRA  review)  in 
which  case  such  solution  shall  prevail.  The  Operator  shall  con- 
duct the  operations  and  maintenance  of  the  Common  Area  in  accord- 
ance with  the  plan  and  the  Annual  Budget  reviewed  by  SFRA  (when 
not  a Party  hereunder)  and  approved  by  the  Parties.  If  no  Annual 
Budget  is  approved  by  the  Parties  or  SFRA  (when  not  a Party 
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hereunder)  claims  the  Annual  Budget  does  not  conform  to  the 
standards  of  operation  for  security,  operation  and  maintenance 
set  forth  in  this  Article  7 , the  Operator  shall  conduct  the 
security,  operations  and  maintenance  of  the  Common  Area  in 
accordance  with  the  prior  year's  Annual  Budget. 

Section  7.11.  Designation  of  Operator. 

(1 ) Retail  Tenant  shall  initially  select  the  Operator 
for  the  Common  Area,  which  Operator  shall  be  a Qualified  Oper- 
ator. No  person  affiliated  with  the  Retail  Tenant  shall  be 
selected  as  the  Operator  without  the  consent  of  the  Parties.  The 
Parties  and  SFRA  agree  that  any  corporation,  partnership  or  other 
entity  which,  as  the  result  of  reorganization,  merger,  consolida- 
tion or  sale  of  stock  or  assets,  succeeds  to  the  business  of  such 
designee  at  a time  when  such  designee  is  the  Operator  shall 

become  the  Operator,  in  place  of  such  designee,  immediately  and 
automatically,  upon  such  corporation,  partnership  or  other  entity 
succeeding  to  such  business. 

(2)  In  the  event  that  at  any  time  or  from  time  to 
time  any  Party  or  SFRA  shall  be  dissatisfied  with  the  performance 
of  the  Operator  in  the  performance  of  its  obligations  hereunder 
with  respect  to  all  or  any  portion  of  the  Common  Area,  such  Party 
or  SFRA,  as  the  case  may  be,  shall  have  the  right  to  give  the 
Parties,  SFRA  and  the  Operator  written  notice  of  such  dissatis- 
faction, specifying  the  particulars  in  respect  of  which  said  per- 
formance of  the  Operator  is  deemed  to  be  unsatisfactory.  Such 
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grounds  by  SFRA  (when  not  a Party  hereunder)  shall  be  limited  to 
failure  of  the  Operator  to  operate  the  Common  Area  in  a manner 
consistent  with  standards  of  operation  for  similar  first  class 
urban  mixed  use  complexes,  including  without  limitation  failure 
to  perforiTi  the  services  or  obligations  set  forth  in  this 
Article  7.  If  during  the  thirty-day  period  from  the  date  of  such 
notice  the  Operator  shall  not  have  diligently  commenced  to  cure 
the  cause  of  such  complaint  or  have  cured  same  and  the  notifying 
Person  shall  continue  to  be  dissatisfied  with  such  performance  of 
the  Operator,  and  such  dissatisfaction  be  reasonable,  then  the 
Operator  shall  forthwith  be  dismissed  by  the  Retail  Tenant.  A 
new  Operator  shall  be  chosen  by  the  Retail  Tenant  with  the  con- 
sent of  a majority  of  the  Parties  and  the  consent  of  SFRA  (when 
not  a Party  hereunder) . The  consent  of  SFRA  (when  not  a Party 
hereunder)  shall  not  be  unreasonably  withheld.  Until  such  time 
as  a new  Operator  is  chosen,  the  Retail  Tenant  shall  use 
reasonable  efforts  to  perform  the  duties  of  the  Operator  and 
shall  receive  the  compensation  and  reimbursement  due  the  Operator 
under  this  REA  during  such  tenure. 

(3)  Notwithstanding  anything  contained  in  this  Sec- 
tion to  the  contrary,  the  Retail  Tenant  may  at  any  time  dismiss 
the  Operator  with  the  consent  of  the  majority  of  the  other 
Parties,  in  which  case  the  new  Operator  shall  be  chosen  as  here- 
inabove provided. 
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(4)  The  Retail  Tenant  shall  cause  any  contract  with 
the  Operator  for  the  performance  of  its  duties  hereunder  to  con- 
form to  the  provisions  of  this  Section;  provided,  however,  that 
the  Operator  shall  have  no  rights  under  this  REA;  all  the  Oper- 
ators' rights  and  obligations  being  contained  in  its  contract 
with  the  Retail  Tenant. 

(5)  In  the  event  that  any  dispute  arising  under  the 
provisions  of  this  Section  is  not  settled  by  the  Parties  to  such 
dispute,  the  same  shall  be  determined  by  arbitration  as  provided 
in  Article  16  hereof  commenced  by  one  of  the  Parties  to  such 
dispute  (other  than  the  Operator  if  it  be  one  of  such  Parties) . 

(6)  Anything  herein  to  the  contrary  notwithstanding, 
the  provisions  of  this  Section  shall  not  ( i)  obligate  any  Party 

to  pay  any  cost  or  expenses  in  respect  to  the  maintenance, 
management  and  operation  of  the  Common  Area  which  such  Party  is 
not  otherwise  obligated  to  pay  pursuant  to  this  REA  or  its  Alloc- 
able Share  Agreement  or  (ii)  relieve  any  Party  of  its  obligation 
to  pay  or  cause  to  be  paid  its  respective  portion  of  such  cost  or 
expense . 
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ARTICLE  8 


PAYI-IENT  ON  DEFAULT  AND  LIEN 

If  under  this  REA  a Party  or  SERA  is  compelled  or  elects 
to  pay  any  sum  of  money  or  do  any  acts  that  require  the  payment 
of  money  by  reason  of  another  Party's  failure  or  inability  to 
perform  any  of  the  provisions  of  this  REA  required  to  be  per- 
formed by  such  other  Party,  the  defaulting  Party  shall  promptly 
upon  demand  reimburse  the  paying  Party  or  SERA,  if  applicable, 
for  such  sums , and  all  such  sums  shall  bear  interest  at  the 
Interest  Rate  from  the  date  of  expenditure  until  the  date  of  such 
reimbursement.  Any  other  sums  payable  by  any  Party  to  any  other 
Party  or  SERA,  if  applicable,  under  this  REA  that  shall  not  be 
paid  when  due  shall  bear  interest  at  the  Interest  Rate  from  the 
due  date  of  payment  thereof. 

Each  Party  hereby  grants  to  each  other  Party  and  SERA  a 
lien  upon  such  Party's  Parcel  and  all  Improvements  thereon  to 
secure  all  of  such  Party' s obligations  to  the  other  Parties  and 
SERA  under  this  REA.  If  a Party,  hereinafter  referred  to  as 
"Defaulting  Party",  is  required  by  the  terras  of  this  REA  to  pay 
another  Party  or  SERA  (such  other  Party  or  SERA  hereinafter  re- 
ferred to  as  "Non-Defaulting  Party"),  any  sum  (including  as  to 
SERA,  but  not  limited  to,  any  sura  owing  pursuant  to  Article  12 
hereof),  then,  the  Non-Defaulting  Party  shall  have  the  right  to 
foreclose  the  lien  against  the  Defaulting  Party's  Parcel  and 
Improvements  in  the  manner  provided  by  law,  and  for  this  purpose 
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shall  have  a power  of  sale  which  may  be  enforced  in  the  same 
manner  as  powers  of  sale  in  deeds  of  trust  under  the  laws  of  the 
State  of  California,  pursuant  to  Section  2924  of  the  California 
Code  of  Civil  Procedure,  or  any  substitute  or  successor  statute 
thereto,  it  being  understood  and  agreed  that  the  Non-Defaulting 
Party's  lien  shall  be  superior  to  any  other  lien  and  encumbrance 
on  the  Defaulting  Party's  Property  created  or  arising  after  the 
date  of  this  REA,  excepting  only  as  hereinafter  expressly  pro- 
vided. Anything  contained  in  this  Section  to  the  contrary  not- 
withstanding, it  is  expressly  understood  and  agreed  that: 

(1)  The  Non-Defaulting  Party's  lien  shall  be  ex- 
pressly subject  and  subordinate  to  any  Mortgage  and  any  and  all 
advances  secured  by  any  Mortgage  in  whatever  amounts  and  whenever 
made  with  interest  thereon  and  to  any  expenses,  charges  and  fees 
incurred  thereby,  including  any  and  all  of  such  advances,  inter- 
est, expenses,  charges  and  fees  which  may  increase  the  indebted- 
ness above  the  original  principal  amount  thereof,  provided  the 
same  are  advanced  or  incurred  under  any  of  the  express  provisions 
of  such  Mortgage  or  any  extension,  consolidation,  modification  or 
supplement  thereto;  provided,  however,  that  the  aforesaid  subor- 
dination of  the  Non-Defaulting  Party's  lien  shall  not  in  any  man- 
ner be  deemed  to  constitute  a subordination  of  any  other  of  the 
Non-Defaulting  Party's  rights  under  this  REA,  which  shall  be  at 
all  times  prior  and  superior  to  the  lien  of  any  such  Mortgage. 
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(2)  the  Non-Defaulting  Party's  lien  shall  be  subject 
and  subordinate  to  any  and  all  Leases  or  subleases  upon  all  or 

any  part  of  Defaulting  Party's  Parcel  to  \diich  the  lien  of  any 
Mortgage  shall  have  been  made  subject  to  and  subordinate. 

(3)  the  Non-Defaulting  Party  shall  execute  and  de- 
liver any  further  assurances  of  the  subordination  of  the  Non-De- 
faulting Party' s lien  to  this  REA  or  the  Mortgage  as  provided  in 
this  Section. 

(4)  the  Non-Defaulting  Party's  lien  shall  be  superior 
to  the  rights  of  any  purchaser  at  a foreclosure  sale  or  trans- 
feree by  deed  in  lieu  of  foreclosure  as  to  all  sums  which  become 
owing  after  such  transferee  or  purchaser  acquired  his,  her  or  its 
interest  in  any  Parcel. 
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ARTICLE  9 


OPERATING  COVENANTS 

Section  9. 1 . General  Operating  Covenants. 

The  Parties  covenant  and  agree  for  the  benefit  of  each 
other  and  SERA  that  they  will  operate  and  maintain  or  cause  to  be 
operated  and  maintained  the  CB-1  Real  Property  and  each  of  the 
Improvements  thereon  in  the  following  manner ; 

(1 ) To  maintain  the  layout  of  the  CB-1  Real  Property 
as  set  forth  on  Exhibit  B attached  hereto  as  it  may  from  time  to 
time  be  amended. 

(2)  To  manage  and  operate  the  CB-1  Real  Property 
under  the  name  "Yerba  Buena  Gardens”  and  under  no  other  names 
without  the  prior  approval  of  SERA,  except  that  Hotel  and  Office 
Building  Parcel  Improvements  contemplated  by  the  DDA  may  be  named 
any  reasonable  name  selected  by  the  Tenant  of  the  Hotel  Parcel  as 
to  its  Parcel  and  by  the  Owner  of  the  Office  Building  Parcel  as 
to  its  Parcel. 

The  covenants  of  this  Section  are  made  subject  to  any 
interruptions  due  to  repair,  alteration,  remodeling,  reconstruct- 
ion or  Restoration  of  the  Improvements  (if  authorized  herein)  and 
shall  be  effective  until  the  Termination  Date.  Notwithstanding 
anything  to  the  contrary,  the  covenants  in  this  Section  shall  not 
impose  any  greater  obligation  to  rebuild,  reconstruct  or  restore 
than  as  set  forth  in  Article  6 hereof. 
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Section  9.2.  Temporary  Cessation  of  Business. 


Temporary  cessation  of  the  business  of  any  Party  when 
necessary  for  the  purpose  of  taking  inventory,  making  altera- 
tions, repairs  or  Restoration  or  by  reason  of  such  reasonable 
interruptions  as  may  be  incidental  to  the  conduct  of  its  business 
shall  not  be  deemed  a discontinuance  of  the  operation  of  such 
Party  in  accordance  with  Section  9 « 1 hereof,  so  long  as  the 
premises  are  reopened  promptly  upon  completion  of  such  act  or 
event.  Nothing  contained  in  this  Section  shall  limit  the  effect 
of  the  Force  Majeure  provisions  herein. 
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ARTICLE  10 


USE 

Section  10,1.  Office  Building  Parcel  Uses. 

The  Office  Building  Parcel  shall  be  used  only  for  first 
class  office  purposes  and  incidental  commercial,  incidental  re- 
tail (including  in  such  retail  without  limitation  public  restau- 
rants) and  parking  uses  compatible  with  office  use  and  comparable 
to  such  commercial  and  retail  uses  in  other  first  class  office 
buildings  in  San  Francisco,  California. 

Section  10,2.  Leased  Parcel  Uses. 

The  Hotel  Parcels  shall  be  used  only  for  purposes  set 
forth  in  the  Hotel  Lease.  The  Retail  Parcels  shall  be  used  only 
for  uses  permitted  by  the  Retail  Lease  except  for  that  portion 
thereof  subleased  to  SFRA,  which  shall  be  used  only  for  the  uses 
permitted  in  the  Agency  Sublease.  In  all  events  the  Hotel  Par- 
cels and  the  Retail  Parcels  shall  be  used  in  accordance  with 
standards  for  comparable  first  class  hotels  and  retail  facili- 
ties. 

Section  10.3.  The  Redevelopment  Plan. 

Each  Party  shall  be  subject  to  all  of  the  provisions  of 
the  Redevelopment  Plan  and  the  Declaration  of  Restrictions. 

Sect  ion  10.4.  Common  Area  Uses . 

The  Common  Area  shall  be  used  only  for  the  following 
purposes  related  to  the  businesses  and  activities  conducted  in 
the  CB-1  Real  Property: 
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(1)  Ingress  and  Egress.  Ingress  and  egress  by  any 
Occupants  and  their  Permittees  and  any  motor  vehicles  of  such 
Occupants  and  their  Permittees  to  and  from  any  portion  of  the 
Common  Area  and  the  public  streets  adjacent  to  the  Common  Area, 

(2)  Utilities . Installation,  maintenance  and  oper- 
ation of  public  utilities  and  services  for  the  Common  Area  or 
buildings,  together  with  and  including,  without  limitation, 
vaults,  manholes,  meters,  transformers,  pipelines,  valves,  hy- 
drants, sprinkler  controls,  conduits,  sewage  facilities,  and  all 
related  facilities,  all  of  which  shall  whenever  and  wherever  rea- 
sonably feasible  be  located  below  the  surface  of  the  Common  Area, 
or  the  surface  of  any  other  above-ground  Improvements  located 
thereon;  provided,  however,  that  in  any  event  any  of  the  fore- 
going permitted  utilities  and  installation,  which  are  located 
above  the  surface  of  the  Common  Area,  shall  be  placed  so  as  not 

to  unreasonably  restrict  or  impede  other  uses  of  the  Common  Area. 

(3)  Pedestrian  Traffic.  Pedestrian  traffic  by  Occu- 
pants and  their  Permittees  ( i)  between  business  establishments  in 
the  buildings,  (ii)  between  the  buildings  and  the  Common  Area, 

(iii)  between  the  buildings  and  the  Common  Area  and  the  adjoining 
streets,  and  ( iv)  between  the  buildings  and  the  Common  Area  and 
the  BART  station. 

(4)  Comfort  and  Convenience  Facilities.  Comfort  and 
convenience  of  the  Occupants  and  their  Permitees  by  installation 

of  restrooms  and  minor  convenience  facilities,  such  as  mailboxes, 
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public  telephones  and  benches;  provided,  however,  that  no  such 
minor  convenience  facilities  shall  unreasonably  interfere  with, 
restrict  or  impede  other  uses  of  the  Common  Area  provided  for 
here  in . 

(5)  Si^ns . Placement,  replacement,  maintenance  and 
repair  of  monument  or  pylon  signs  and  directional  indicators; 
provided,  that  such  monument  or  pylon  signs  shall  otherwise  com- 
ply with  all  of  the  restrictions  hereof. 

(6)  Construe  tion . Construction,  maintenance.  Resto- 
ration and  remodeling  of  Improvements,  the  Common  Area,  and 
Improvements  in  the  Common  Area  not  substantially  affecting  or 
changing  the  Common  Area,  to  the  extent  permitted  or  required 
under  this  REA.  In  connection  with  work  of  construction  per- 
formed within  buildings,  incidental  encroachment  upon  the  Common 
Area  may  occur  as  a result  of  the  use  of  ladders,  scaffolding, 
store  front  barricades  and  similar  facilities  resulting  in  tem- 
porary obstruction  of  portions  of  the  Common  Area,  all  of  which 
are  permitted  hereunder  so  long  as  their  use  is  kept  within  rea- 
sonable requirements  of  construction  work  expeditiously  pursued. 

(7)  Service  Vehicles.  Ingress,  egress  and  temporary 
parking  of  delivery  and  service  vehicles  traveling  to  and  from 

the  buildings  or  any  portion  thereof,  the  public  streets  adjacent 
to  the  CB-1  Real  Property  for  the  delivery  of  goods,  wares,  mer- 
chandise, furniture,  fixtures,  supplies,  equipment,  and  the 
rendition  of  services  to  any  Occupant. 


133. 


,Vd2  to;  Ji^l-'?r-i|«t9'^.  y'', 

;.'  . ,^'  •■  .rti^trsd 


W .^  , '■ 

. ^«!^<bMsifibrfl;,  ii  g'q^tr 


i'tijgt\&^!:iA  rtd<&w3Dysd.r  >«Jn»st)fevo^sqw^  "lo  .g^iisbofjat  tiot  iw>i jW7j| 
^ i^»rtX^'iiq«*e»oO  ai  ^3*mm^oiqaa  I 

?A,  jaWmespoO  »4*  4tnl;gni6<<!> 

^sa.543;‘n<jQr.  jt7«S'irf«»^dipDs'  ,Bi>aui'ldv4  a^mjt^  ‘I 


f>o«i^sa.543;‘n<j^r.  jt7«S'irf«>4dipD^.  oid^iv  bewiol' 

dpiJ*ir^  ’-^4#  . A|;vy-j(po^fr!»6D  ? tifocj  dcJ  ' 

*4r«3  ipft  ijJR^tU  e^/:giywl bmt:^lm^q  91*^ 


>fc4»jg^' . P4>l. y^'a2v  4 ', 

jns7-d’  ■■  ti4Hh  Jj»4'®4x ! «■»,  i T'  i 'f^v  :,9'^  ; ijiajiv  j,n  lii'baiq 

, atfi'3  ;*vi'o:i  ,%di  ' ii4|)|'iOq:  ’ t r;«"'  9;d3 

yv|'vi,;'^&M  '.adJr  :'iio’5t''^'Vt  ^'mAi  K;4D’ ■ 9d9"' 03'’' 

i;  ' '■■:/■  ^'\;  -Aiyy  k j,-flli33XYrpw4''^';^ 


(8)  Doors  and  Exits.  The  opening  onto  the  Corainon 


Area  of  doors  and  other  exits  of  portions  of  the  buildings  con- 
tiguous to  the  Common  Area. 

(9 ) Foundations,  Footings,  Overhangs  and  Canopies. 
Installation,  repair,  replacement  and  maintenance  of  building  (i) 
foundations  and  footings;  (ii)  canopies  and  canopy  support 
columns,  and  (iii)  pilasters  and  other  building  columns  or  pil- 
lars extending  from  any  portion  of  a building  over,  onto,  under 
and  into  the  Common  Area  and  any  other  Parcel. 

(10)  Encroachments . Minor  encroachments  of  building 
overhangs,  support  columns,  canopies,  eaves  and  signs  from  Per- 
missible Building  Areas  into  the  Common  Area  and  any  other  Parcel 
to  the  extent  otherwise  permitted  in  this  REA. 

(11)  Fire  and  Service  Corridors.  Installation  and 
maintenance  of  fire  and  service  corridors  leading  from  adjacent 
Improvements  to  the  parking  areas  located  in  the  CB-1  Real  Prop- 
erty and  to  public  streets  to  the  extent  otherwise  permitted  in 
this  REA. 

(12)  Promotional  Events.  Such  Promotional  Events  as 
are  permitted  pursuant  to  Section  7.9  hereof. 

Section  10.5.  Continuous  Operation.  Except  as  permitted  by 
Section  6.2,  each  Party  shall  use  its  best  efforts  taking  into 
account  marketplace  conditions  and  applying  in  the  exercise  of 
such  efforts  its  prudent  business  judgment  to  cause  to  be  opened 
in  all  buildings  on  its  Parcel  tenant  space  leased  to  Occupants 
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used  for  the  purposes  specified  herein  or  in  the  Lease  of  such 
Parcel.  Each  Party,  the  use  of  whose  Parcel  is  designated  to 
include  retail  use,  shall  use  its  best  efforts  to  keep  such  space 
continuously  leased  and  open  for  business  in  accordance  with  the 
Retail  Lease. 
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ARTICLE  11 


GENERAL  COVENANTS;  CB-1  REAL  PROPERTY  APPEARANCE 

Section  11.1.  Limitation  on  Detrimental 
Characteristics . 

No  part  of  the  CB-1  Real  Property  shall  be  used  or  oper- 
ated for:  (i)  any  use  which  does  not  comply  with  applicable  zon- 

ing ordinances,  (ii)  any  unlawful,  immoral  or  disreputable  pur- 
pose or  for  any  activity  of  a type  which  is  not  generally  con- 
sidered appropriate  for  a first-class  mixed  use  complex  conducted 
in  accordance  with  good  and  generally  accepted  standards  of  oper- 
ation, or  (iii)  is  contrary  to  the  Redevelopment  Plan  or  the 
Declaration  of  Restrictions.  Included  among  the  uses  or  opera- 
tions which  are  prohibited  because  of  their  obvious  interference 
with  maintaining  a balanced  and  diversified  grouping  of  residen- 
tial, office,  hotel,  retail  and  cultural  uses,  as  well  as  their 
obvious  detrimental  effect  upon  the  general  appearance  of  the 
CB-1  Real  Property  and  conflict  with  the  reasonable  standards  of 
appearance,  maintenance  and  housekeeping  required  by  this  REA, 
are  uses  or  operations  which  produce  or  are  accompanied  by  the 
following  characteristics,  which  list  is  not  intended  to  be  all 
inclus ive : 

(1)  Any  noise,  litter,  odor  or  other  activity  which 
may  constitute  a public  or  private  nuisance  except  for  temporary 
activities  on  the  Common  Area  permitted  pursuant  to  Section  7 . 9 
hereof ; 
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(2)  Any  unusual  firing,  explosion  or  other  damaging 
or  dangerous  hazards; 

(3)  Any  assembly,  manufacturing,  distillation,  re- 
fining, smelting,  industrial,  agriculture,  drilling  or  mining 
operation ; 

(4)  Any  dumping,  disposal,  incineration  or  reduction 
of  garbage  or  refuse  other  than  handling  or  reducing  such  waste 

if  produced  on  the  premises  from  authorized  uses  and  if  handled 
in  a reasonably  clean  and  sanitary  manner;  and 

(5)  Any  T. V.  antennas  or  towers,  space  dishes,  micro- 
wave  receivers  or  transmitters  or  radio  antennas  without  the 

prior  written  approval  of  SFRA. 

Section  11.2.  Non-interference  with  Permittee 
Circulation . 

So  as  not  to  interfere  with  efficient  pedestrian  traffic 
flow  between  the  Improvements  on  any  Parcel  and  all  other  areas 
in  the  CB-1  Real  Property,  except  as  may  be  permitted  or  licensed 
by  the  Operator,  there  shall  be  no  selling  activities  conducted 
outside  the  Permissible  Building  Areas  nor  outside  the  physical 
limits  of  the  Improvements  constructed  on  the  Parcels,  except  as 
permitted  under  Article  7 hereof. 

Sect  ion  11.3.  Fences . 

No  fence,  structure  or  other  obstruction  of  any  kind 
(except  as  may  be  specifically  permitted  or  required  and  except 
as  to  permitted  features  and  customer  conveniences)  shall  be 
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placed,  kept,  permitted  or  maintained  upon  the  Common  Area  with- 
out the  prior  written  consent  of  the  Operator. 

Section  11.4.  Signs  and  Banners. 

The  criteria  for  all  signs  to  be  installed  within  the 
CB-1  Real  Property  are  set  forth  in  Exhibit  G hereto;  provided, 
however,  that  signs  connected  to  store  fronts  on  the  Retail  Par- 
cels shall  be  governed  by  the  provisions  of  Section  1 0. 01  of  the 
Retail  Lease. 

Section  11.5.  Duration  of  Covenants. 

The  restrictions  described  in  this  Article  shall  be  and 
remain  in  effect  from  the  date  of  this  REA  until  the  Termination 
Date . 
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ARTICLE  12 


PARTICIPATION  PAYMENTS -OFFICE  BUILDING  PARCEL 
Section  12.1.  Definitions  for  this  Article  12. 

As  used  in  this  Article,  the  following  terms  have  the 
following  meanings; 

(1)  "Development  Costs"  means: 

(a)  all  payments  heretofore  or  hereafter  made 
and  all  obligations  heretofore  or  hereafter  incurred  (other  than 
repayment  of  the  principal  amount  of  money  borrowed  by  the  Owner 
of  the  Office  Building  Parcel  or  for  its  account  (to  the  extent 
that  in  dealings  with  Affiliates  of  the  Owner  of  the  Office 
Building  Parcel  such  payments  and  such  obligations  shall  be  rea- 
sonable and  at  no  higher  than  market  rates  and  that  all  dealings 
with  Affiliates  of  said  Party  shall  be  disclosed  in  writing  to 
SERA)  and  shall  have  been  made  or  incurred  in  connection  with  the 
construction,  development  (as  permitted  under  the  DDA)  , or  ini- 
tial leasing  of  the  initial  Improvements  upon  the  Office  Building 
Parcel  and  the  Common  Area  (as  limited  by  the  Allocable  Share 
Agreement),  including,  without  duplication,  amounts  paid  or  pay- 
able by  said  Owner  or  for  its  account  prior  to  the  completion  of 
the  construction  of  the  initial  Improvements  upon  the  Office 
Building  Parcel  (and  as  otherwise  permitted  by  clauses  (a)  xiii, 
xiv  and  xv  below)  and  the  Common  Area  (as  limited  by  the 
Allocable  Share  Agreement)  on  account  of  the  following; 
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( i)  demolition,  excavation,  site  im- 


provement and  off-site  improvement  costs  and/or  contracts 
incurred ; 

(ii)  land  acquisition  cost; 

(iii)  payments,  including  progress  or 
partial  payments,  to  or  for  the  account  of  a contractor  or  con- 
tractors engaged  by  or  on  behalf  of  the  Owner  of  the  Office 
Building  Parcel  to  construct  and  develop  the  initial  Improvements 
or  any  part  thereof  pursuant  to  the  DBA,  including  construction 
management  fees,  contractor's  profit  and  including  payments  to 
utilities  ; 


(iv)  costs  of  labor,  services  and 
salary  directly  related  to  construction; 

(v)  costs  of  materials,  supplies, 
machinery,  plant  equipment  and  apparatus  acquired  or  used  (in- 
cluding rental  charges  for  machinery,  equipment  or  apparatus 
hired);  less  the  salvage  value,  if  any,  of  any  items  disposed  of; 

(vi)  taxes,  rentals,  licenses,  per- 
mits, levies,  royalties,  duties,  excises  and  assessments; 
casualty,  surety  bonds  and  other  insurance  premiums; 

(vii)  landscaping  and  other  site 


improvements  ; 


fees  and  expenses ; 


(viii)  architectural  and  engineering 
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( ix)  promotional  and  advertising 


expenses  and  property  management  fees; 

(x)  interest  and  other  charges  (in- 
cluding, without  limitation,  penalties  and  contingent  payments) 
incurred,  including,  without  limitation,  interest  and  other 
charges  on  secured  or  unsecured  construction  financing  and  on 
line  of  credit  and  gap  financing  and  other  types  of  credit; 
standby  fees,  discounts,  fees  for  letters  of  credit,  accommoda- 
tion fees,  contingency  fees,  guarantee  fees  and  all  other  fees 
and  payments  however  denominated  and  commissions  in  connection 
with  such  financing,  all  other  costs  in  connection  with  the  crea- 
tion and  implementation  of  such  financing,  such  as  (but  without 
limitation)  broker's  fees,  legal  fees,  appraiser's  fees  and  trus- 
tee's fees  and  expenses  in  connection  with  any  of  the  foregoing 
and  imputed  interest  at  a rate  equal  to  the  interest  rate  on  the 
construction  loan  on  all  Development  Costs  funded  from  actual 
equity  contributions  by  the  Owner  of  the  Office  Building  Parcel; 

(xi)  accounting  and  legal  fees  and 


expenses ; 


(xii)  the  amount  during  the  course  of 
construction  of  all  operating  costs  and  expenses  relating  to  the 
initial  Improvements  (as  reported  in  accordance  with  generally- 
accepted  accounting  principles  as  a capital  expense) , including 
without  limitation,  cost  of  utilities,  charges  and  expenses  for 
overhead  for  a San  Francisco  off-site  office  reasonably  allocated 
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to  the  initial  Improvements  (including  without  limitation  office 
rentals)  wages  and  benefits  paid  to  on-site  personnel  and  wages, 
benefits  and  costs  paid  to  off-site  personnel  reasonably  allo- 
cated to  the  initial  Improvements,  cost  of  non-capital  repairs 
and  replacements,  insurance  premiums,  cost  of  supplies,  heating 
and  air-conditioning  costs  in  connection  with  the  initial 
Improvements  and  management  fees; 

(xiii)  the  amount  of  all  costs  incurred 
with  regard  to  any  of  the  following  items,  to  the  extent  that 
they  relate  to  the  initial  leasing  of  space  in  the  Office  Build- 
ing Parcel  during  the  first  forty-eight  (48)  months  following 
completion  of  construction  of  the  initial  Improvements  as  evi- 
denced by  SFRA's  Certificate  of  Completion  and  Right  to  Occupy 
any  space  in  the  Office  Building  Parcel:  (w)  tenant  allowances 
and  improvements;  (x)  space  planning  costs;  (y)  lease  takeover 
costs  (on  a net  basis)  and  similar  leasing  inducements  and  (z) 
leasing  commissions,  fees  and  expenses; 

(xiv)  the  difference  if  any,  on  a cumu- 
lative basis,  by  which  Gross  Revenues  are  less  than  Operating 
Expenses  during  the  first  forty-eight  (48)  months  following  com- 
pletion of  construction  of  the  initial  Improvements  as  evidenced 
by  SFRA's  Certificate  of  Completion  and  Right  to  Occupy  issued 
for  the  Office  Building  Parcel; 

(xv)  amounts  expended  for  capital  im- 
provements during  the  first  forty-eight  (48)  months  following 
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completion  of  construction  as  evidenced  by  SFRA's  Certificate  of 
Completion  and  Right  to  Occupy  as  to  any  space  in  the  Office 
Building  Parcel;  and 

(xvi)  a developer  fee  equal  to  three 
percent  (3%)  of  the  Development  Costs,  but  excluding  therefrom 
subsection  (1)(a)(ii)  above  and  this  subsection. 

(b)  It  is  agreed  that  the  following  shall  be 
excluded  from  the  calculation  of  Development  Costs: 

( i)  any  charge,  expense  or  allowance 
for  the  overhead  (including  office  rental  expense)  and  general 
and  administrative  expenses  of  the  0\mer  of  the  Office  Building 
Parcel  and  its  partners,  except  as  permitted  in  sub  section 
(1 ) ( a)  (xi i)  above. 

(ii)  any  salary,  other  compensation  and 
benefits  to  any  of  the  officers  or  employees  of  partners  who  own 
the  Owner  of  the  Office  Building  Parcel  with  respect  to  any  por- 
tion of  the  time  spent  by  such  officers  or  employees  on  the  con- 
struction of  the  initial  Improvements  or  otherwise  in  connection 
with  the  Owner  of  the  Office  Building  Parcel,  except  as  permitted 
in  subsection  (1)(a)(xii)  above; 

(iii)  any  salary,  other  compensation  and 
benefits  to  the  general  manager  and  any  other  employees  of  the 
Owner  of  the  Office  Building  Parcel  who  are  either  located  off 
the  Parcel  or  are  not  employed  by  the  Owner  of  the  Office  Build- 
ing Parcel  in  the  full-time  supervision  of,  or  performance  of. 
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construction  of  the  initial  Improvements  except  as  permitted  in 
subsection  (1)(a)(xii)  above;, 

(iv)  any  fee  or  allowance  (other  than 
the  developer's  fee  set  forth  above)  to  the  Owner  of  the  Office 
Building  Parcel  and  its  partners  for  profit  in  connection  with 
the  construction  of  the  initial  Improvements  or  in  connection 
with  any  activity  for  which  costs  are  permitted  to  be  included 
pursuant  to  this  Section; 

(v)  all  costs  incurred  prior  to  the 
execution  of  the  DDA,  including,  without  limitation,  all  costs 
incurred  in  connection  with  the  negotiation  of  the  DDA,  Lease, 
and  other  documents  contemplated  in  this  REA  or  in  the  DDA;  and 

(vi)  the  costs  and  fees  incurred  for 
any  letter  of  credit  or  other  security  instrument  under  the  DDA. 

( c)  The  following  shall  be  subtracted  from 
Development  Costs:  all  Gross  Revenues  received  by  the  Owner  of 
the  Office  Building  Parcel  during  the  course  of  construction  of 
the  initial  Improvements.  Also,  any  costs  incurred  but 
subsequently  excused  or  relieved  from  pa}mient  shall  be  deducted 
as  an  adjustment  to  Development  Costs. 

(2)  "Gross  Revenues"  means  all  cash  receipts  other 
than  a condemnation  award  or  principal  amount  of  money  borrowed 
from  the  operation  or  ownership  of  the  Office  Building  Parcel  of 
every  kind  and  nature  including,  but  not  limited  to:  (a)  insur- 

ance proceeds  actually  received  only  if  the  square  footage  of  the 
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relevant  Improvements  on  the  Office  Building  Parcel  are  reduced 
as  the  result  of  the  casualty  insured  and  only  to  the  extent  such 
proceeds  are  not  expended  for  Restoration  of  the  Improvements  and 
(b)  Tenant  reimbursements,  including,  but  not  limited  to,  those 
for  tenant  improvements. 

(3)  "Operating  Expenses"  mean  all  customary  and  rea- 
sonable expenses  paid  by  the  Owner  of  the  Office  Building  Parcel 
in  the  operation  of  the  Office  Building  Parcel  and  Improvements 
including,  without  limitation  the  following;  those  incurred  by 
the  Owner  of  the  Office  Building  Parcel  for  any  Impositions; 
insurance,  whether  or  not  required  to  be  carried  hereunder;  any 
management  fee  in  an  amount  not  to  exceed  two  and  one-half  per- 
cent (2-1/2%)  of  the  total  Gross  Revenues  for  a Fiscal  Year  (pro- 
vided, however  that  if  such  management  fee  is  charged  by  a third 
party  it  shall  not  exceed  three  and  one-half  percent  (3-1/2%)  of 
such  Operating  Expenses);  tenant  allov/ances  and  improvements, 
space  planning  costs,  lease  takeover  costs,  (on  a net  basis)  and 
similar  leasing  inducements;  leasing  commissions;  fees  and  expen- 
ses; costs  incurred  in  performance  of  its  Affirmative  Action 
obligations  as  required  by  the  DDA  (provided  the  same  are  rea- 
sonably allocated  among  the  Parties) ; reserves  for  capital  re- 
placements, repairs  and  maintenance;  and  ail  expenditures  re- 
quired or  permitted  under  Article  7 hereof;  but  excluding: 

(a)  all  expenses  paid  as  to  which  a permitted 
reserve  had  been  created  as  provided  herein; 
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(b)  all  depreciation,  amortization,  cost  re- 
covery and  other  non-cash  items  other  than  permitted  reserves. 

(c)  Mortgage  interest  expense  other  than 
interest  expense  incurred  in  connection  with  customary  and  rea- 
sonable leasing  costs,  but  not  including  any  such  interest 
expense  included  in  the  definition  of  Development  Cost  set  forth 
in  subsection  (1 ) (a)  of  this  Section  12.1. 

(4)  "Participation  Payment  Net  Cash  Flow"  means  Gross 
Revenues  received  by  the  Owner  of  the  Office  Building  Parcel  from 
the  Office  Building  Parcel  less  ( i)  all  amounts  paid  for  Operat- 
ing Expenses,  and  (ii)  the  Preferred  Return. 

(5)  "Preferred  Return"  means  an  amount  equal  to  a 
return  of  fifteen  percent  (15%)  per  annum  of  Development  Costs. 

The  Preferred  Return  shall  be  payable  to  the  Owner  of  the  Office 
Building  Parcel  from  and  after  the  date  of  completion  of  con- 
struction of  the  initial  Improvements  on  the  Office  Building 
Parcel  (as  evidenced  by  SFRA's  Certificate  of  Completion  and 
Right  to  Occupy)  on  a cumulative  basis  commencing  with  the  fifth 
year  following  completion  of  construction  (but  not  on  a cumula- 
tive basis  during  the  prior  forty-eight  (48)  months;  provided 
that  any  amount  so  cumulated  shall  not  reduce  SFRA's  Participa- 
tion Payment  below  four  percent  (4%)  of  Participation  Payment  Net 
Cash  Flow  in  any  year  in  which  there  is  available  Participation 
Payment  Net  Cash  Flow  without  taking  such  cumulation  into 
account . 
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Section  12.2.  Participation  Payments. 

Except  as  provided  in  Article  21  and  Section  23.7 
hereof,  each  Fiscal  Year  following  completion  of  construction  of 
the  initial  Improvements  on  the  Office  Building  Parcel  as  evi- 
denced by  SFRA's  Certificate  of  Completion  and  Right  to  Occupy, 
the  Owner  of  the  Office  Building  Parcel  shall  pay  to  SFRA  as 
provided  in  Section  12.4  hereof  a Participation  Payment  equal  to 
eight  percent  (8%)  of  the  Participation  Payment  Net  Cash  Flow 
from  such  Parcel  for  such  Fiscal  Year.  Such  payment  shall  be 
made  within  one  hundred  twenty  (120)  days  of  the  end  of  the 
Office  Building  Parcel  Owner's  Fiscal  Year  ("Payment  Date").  If 
the  first  Fiscal  Year  for  which  such  pa3mient  is  due  is  not  a full 
Fiscal  Year,  the  Gross  Revenues,  Operating  Expenses,  Preferred 
Return  and  Participation  Payment  shall  be  appropriately  prorated. 

Section  12.3.  Annual  Accounting  Statements. 

The  Owner  of  the  Office  Building  Parcel  shall  furnish  to 
SFRA  as  soon  as  practicable  after  the  end  of  each  Fiscal  Year  of 
such  Party,  and  in  any  event  within  one  hundred  twenty  days  (120) 
days  thereafter,  a detailed  statement  of  income  and  expense 
("Annual  Accounting  Statement")  from  the  Office  Building  Parcel 
prepared  by  the  Owner  of  the  Office  Building  Parcel  and  certi- 
fied, at  said  Owner's  expense,  by  an  independent  certified  public 
accountant  who  is  a member  of  the  American  Institute  of  Certified 
Public  Accountants,  and  setting  forth  in  reasonable  detail  the 
computation  of  Participation  Payments,  if  any,  for  such  fiscal 
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year,  and  such  other  information  as  SFRA  shall  have  specified  by 
notice  to  the  Owner  of  the  Office  Building  Parcel  prior  to  such 
fiscal  year  as  shall  be  reasonably  necessary  for  the  determina- 
tion of  Participation  Payments.  SFRA  and  its  representatives 
shall  have  at  all  reasonable  times,  the  right  to  inspect  all 
books  of  account  of  the  Owner  of  the  Office  Building  Parcel  re- 
lating to  the  Office  Building  Parcel  of  any  Person  whose  books 
relating  to  the  Office  Building  Parcel  are  subject  to  inspection 
by  the  Owner  of  the  Office  Building  Parcel  or  its  representatives 
(and  any  other  material  reasonably  relating  thereto)  and  the 
right  to  cause  such  books  of  account  to  be  audited  by  independent 
public  accountants  selected  by  SFRA  as  often  as  may  be  reasonably 
requested  by  SFRA.  Each  such  periodic  audit  or  inspection  shall 
be  at  the  expense  of  SFRA  unless  after  such  an  inspection  or 
audit  it  is  determined  by  agreement  between  SFRA  and  the  Owner  of 
the  Office  Building  Parcel  or  by  arbitration  that  the  actual  Par- 
ticipation Payment  due  for  such  period  exceeds  by  five  percent 
(5%)  or  more  the  Participation  Payment  for  such  period  paid  by 
the  Owner  of  the  Office  Building  Parcel,  in  which  case  such  audit 
or  inspection  shall  be  at  the  expense  of  the  Owner  of  the  Office 
Building  Parcel.  Any  additional  Participation  Payment  which  is 
ultimately  determined  to  be  payable  shall  be  paid  to  SFRA  no 
later  than  the  Payment  Date  occurring  immediately  after  any  such 
ultimate  determination,  with  interest  at  a rate  equal  to  the 
lesser  of  ( i)  two  percent  (2%)  over  the  prime  rate  announced  from 
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time  to  time  by  Bank  of  America  National  Trust  and  Savings  Asso- 
ciation or  (ii)  the  maximum  rate  an  individual  is  permitted  by 
Law  to  charge  (the  "Interest  Rate")  from  the  120th  day  after  the 
end  of  the  fiscal  year  with  respect  to  such  Participation  Pay- 
ment. Any  Participation  Payment  which  has  been  overpaid  as  a 
result  of  a demand  by  SFRA  shall  be  credited  to  the  account  of 
the  Owner  of  the  Office  Building  Parcel  as  of  the  next  such  Pay- 
ment Date  along  with  interest  at  the  Interest  Rate  from  the  date 
of  overpayment  until  the  date  of  such  credit. 

Section  12.4.  Manner  of  Payment/ Separate  Account. 

Participation  Pa3rments  shall  be  paid  in  such  coin  or 
currency  (or,  subject  to  collection,  by  check  payable  in  such 
coin  or  currency)  of  the  United  States  of  America  as  at  the  time 
shall  be  legal  tender  for  the  payment  of  public  and  private 
debts,  at  the  time  of  delivery  of  the  Annual  Accounting  Statement 
to  SFRA.  The  Participation  Payments  shall  be  paid  directly  into  a 
separate  account  which  shall  be  established  by  SFRA  ("Separate 
Account")  in  accordance  with  the  Retail  Lease.  SFRA  shall  notify 
the  Owner  of  the  Office  Building  Parcel  of  the  bank  account 
maintained  by  SFRA  which  constitutes  such  Separate  Account  at  all 
times  during  the  term  of  the  Retail  Lease.  Withdrawal  of  funds 
from  such  bank  account  shall  be  governed  by  the  provisions  of  the 
Retail  Lease. 
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Section  12.5.  Business  Interruption  Insurance. 


The  Owner  of  the  Office  Building  Parcel  shall  carry 
business  interruption  insurance,  if  available,  for  loss  caused  by 
any  of  the  perils  or  hazards  referred  to  in  Section  1 3. 1 hereof 
in  an  amount  not  less  than  one  hundred  fifteen  percent  (115%)  of 
Participation  Payment  Net  Cash  Flow  for  the  previous  Fiscal 
Year.  Except  as  provided  in  Section  6.2,  during  any  period  that 
business  is  interrupted  as  the  result  of  any  casualty,  the  Parti- 
cipation Payment  shall  be  the  greater  of  the  payment  calculated 
or  otherwise  set  forth  in  this  Article  or  (ii)  eight  percent  (8%) 
of  the  Participation  Payment  Net  Cash  Flow  for  the  comparable 
period  during  the  preceding  Fiscal  Year  during  which  none  of  the 
perils  or  hazards  referred  to  in  Section  13.1  occurred.  Except 
as  modified  by  this  Section  12.5,  the  provisions  of  subparagraphs 
(1),  (2),  (4),  and  (5)  of  Section  13.4  hereof  shall  apply  to 
business  interruption  policies,  except  that  references  to  "Oper- 
ator and  all  of  the  Parties"  or  words  of  similar  impact  and  to 
"Mortgage  or  Depository"  shall  be  changed  to  refer  to  SFRA. 

Section  12.6.  Arbitration. 

All  disputes  under  this  Article  12  shall  be  arbitrated 


in  accordance  with  Article  16  hereof. 
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ARTICLE  13 


INSURANCE 

Section  1 3. 1 » Duty  to  Carry  All-Risk  Insurance. 

Commencing  on  the  completion  of  the  initial  Improvements 
on  any  Parcel  as  evidenced  by  SFRA's  Certificate  of  Completion 
and  Right  to  Occupy: 

The  Operator  shall  carry  (or  cause  to  be  carried)  poli- 
cies of  all-risk  property  insurance  including  earthquake  and 
flood  insurance  for  the  Full  Replacement  Cost  of  all  Improvements 
in  the  Common  Area  (subject  to  lesser  coverage  as  permitted  in 
Section  13»4  hereof)  imder  the  supervision  and  control  of  the 
Operator  hereunder. 

Each  Tenant  and  the  Owners  shall,  at  their  sole  cost  and 
expense,  carry  (or  cause  to  be  carried)  policies  of  ail  risk 
property  insurance  including  earthquake  and  flood  insurance  for 
the  Full  Replacement  Cost  Indorsement  on  the  Improvements 
(subject  to  lesser  coverage  as  permitted  in  Section  13.4  hereof) 
constructed  on  its  Parcel. 

Section  13.2.  Duty  to  Carry  Liability  Insurance. 

Commencing  on  the  completion  of  the  initial  Improvements 
as  evidenced  by  SFRA's  Certificate  of  Completion  and  Right  to 
Occupy : 

Each  Tenant  and  the  Owners  shall  carry  (or  cause  to  be 
carried) , during  the  terra  of  this  REA,  comprehensive  public 
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liability  and  property  damage  insurance  covering  its  Parcel  and 
all  Improvements  situated  thereon. 

The  Operator  shall  carry  (or  cause  to  be  carried)  during 
the  term  of  this  REA,  comprehensive  public  liability  and  property 
damage  insurance  covering  all  of  the  Common  Area  under  the  super- 
vision and  control  of  the  Operator  hereunder  and  all  Improvements 
situated  thereon. 

Section  13.3.  Duty  to  Carry  Worker's  Compensation 
Insurance  and  Boiler  and  Machinery 
Insurance . 

(1)  Any  Party  or  the  Operator  performing  or  being 
responsible  for  the  performing  of  any  construction,  alteration  or 
repair  of  any  Improvements  located  on  the  CB-1  Real  Property 
shall,  at  its  sole  cost  and  expense,  keep  and  maintain  or  cause 
to  be  kept  and  maintained  during  any  period  in  which  they  have 
employees  as  defined  in  the  California  Labor  Code  adequate 
workers'  compensation  insurance  including  employer's  liability 
coverage  with  limits  not  less  than  $1,000,000  each  accident 
(except  that  such  insurance  in  excess  of  $500,000  each  accident 
may  be  covered  by  a so-called  "umbrella"  or  "excess  coverage" 
policy)  covering  all  persons  employed  in  connection  with  such 
work  and  with  respect  to  whom  death  or  bodily  injury  claims  could 
be  asserted  against  any  other  Party,  or  the  Operator  or  the  CB-1 
Real  Property. 

(2)  Each  Party  and  the  Operator  shall  insure  against 
damage  to  or  destruction  of  machinery  and  equipment  located  on 
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its  Parcel  or  the  Parcels  it  is  operating  used  for  heating,  power 

generation  and  similar  purposes,  but  excluding  machinery  and 

equipment  used  for  ventilating  and  air-conditioning  under  a form 

of  insurance  commonly  known  as  boiler  and  machinery  insurance,  in 

an  amount  not  less  than  one  hundred  percent  (100%)  of  the  actual 

replacement  value  of  such  machinery  and  equipment. 

Section  13.4.  General  Requirements  for  Fire  and 
Earthquake  Policies. 

All  insurance  provided  for  pursuant  to  Section  1 3. 1 

hereof : 


(1)  Shall  be  effected  under  valid  and  enforceable 
policies  issued  by  insurers  of  recognized  responsibility  reason- 
ably satisfactory  to  SERA.  During  the  course  of  any  Restoration 
or  repair  such  policies  shall  be  written  as  builder's  risk  for 
the  amount  of  completed  value  on  an  all-risk  joinder. 

(2)  Shall  name  as  insureds  the  Operator,  SERA,  and 
all  of  the  Parties  as  their  respective  interests  may  appear. 

(3)  Shall  be  in  an  amount  at  least  equal  to  one 
hundred  percent  (100%)  of  the  then-current  replacement  costs  for 
the  Improvements  being  insured  (including  as  to  earthquake  insur- 
ance only  the  cost  of  foundations,  excavations  and  footings  and, 
in  all  events  without  any  deduction  being  made  for  depreciation) ; 
provided,  however,  that  as  to  earthquake  insurance  the  amount  of 
such  insurance  may  be  reduced  to  the  maximum  amount  reasonably 
available  from  recognized  insurance  carriers.  A deductible  of 
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(x)  up  to  but  not  to  exceed  ten  percent  (10%)  of  such  costs  is 
permitted  with  respect  to  earthquake  insurance,  except  that  a 
greater  deductible  will  be  permitted  to  the  extent  that  such 
coverage  is  not  reasonably  available  from  recognized  insurance 
carriers  and  (y)  up  to  $250,000  per  occurrence  is  permitted  with 
respect  to  other  insurance  provided  for  pursuant  to  Section  1 3. 1 
hereof.  The  adequacy  of  such  insurance  coverage  shall  be  evalu- 
ated by  each  Party  or  Operator  and  SFRA  not  less  frequently  than 
every  five  (5)  years  from  the  earlier  of  the  completion  of  con- 
struction of  the  initial  Improvements  on  the  Parcel  as  evidenced 
by  SFRA's  Certificate  of  Completion  and  Right  to  Occupy  or 
anniversary  date  of  this  REA.  All  such  policies  shall  insure 
against  the  perils  of  fire,  lightning,  vandalism,  malicious  mis- 
chief, flood,  theft  and  earthquake.  If  any  Party  or  the  Operator 
cannot  agree  with  SFRA  upon  the  then-current  replacement  costs 
for  the  Improvements  being  insured,  then  the  then-current  re- 
placement cost  shall  be  subject  to  determination  by  appraisal  by 
the  insurance  company  carrying  the  greatest  amount  of  such  insur- 
ance. 

(4)  So  far  as  such  policy  or  policies  provide  for 
payment  of  losses , they  shall  provide  or  be  to  the  legal  effect 
that  such  losses  payable  to  a Mortgagee,  trustee  or  any  addi- 
tional insured  shall  be  payable  notwithstanding  any  act  or  negli- 
gence of  the  Operator  or  of  any  of  the  Parties. 
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(5)  Each  policy  issued  under  Section  13.1  hereof 


shall  provide  that  no  cancellation,  modification  or  termination 

thereof  shall  be  effective  until  at  least  thirty  (30)  days  after 

mailing  or  otherwise  sending  written  notice  thereof  to  the 

Operator  and  each  of  the  Parties  and  SFRA,  or  at  least  ten  (10) 

days  after  such  notice  if  on  account  of  nonpayment  of  premiums. 

Section  13.5.  General  Requirements  for  Liability 
Policies . 

All  insurance  provided  for  pursuant  to  Section  13.2 

hereof : 


(1)  Shall  be  carried  under  a valid  and  enforceable 
policy  or  policies  issued  by  insurers  of  recognized  responsibi- 
lity reasonably  satisfactory  to  SFRA. 

(2)  Shall  insure  against  claims  for  personal  injury 
or  death  or  property  damages  occurring  upon,  in  or  about  their 
respective  Parcels  or  any  Improvements  on  their  respective  Par- 
cels or  upon,  in  or  about  the  adjoining  land,  streets  and  pass- 
ageways thereof,  such  insurance  to  afford  protection  in  an  amount 
not  less  than  Ten  Million  Dollars  ($10,000,000)  combined  single 
limits  covering  bodily  injury  and  property  damage  including  con- 
tractual liability,  personal  injury,  advertising  liability, 
broadforra  property  damage,  products  and  completed  operations 
coverage  (except  that  such  insurance  in  excess  of  One  Million 
Dollars  ($1,000,000)  may  be  covered  by  a so-called  "umbrella"  or 
"excess  coverage"  policy).  Such  minimum  required  amount  shall  be 
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Indexed  every  five  (5)  years  from  the  earlier  of  the  date  of 
completion  of  construction  of  Improvements  on  such  Parcel  as 
Certified  by  Landlord  or  the  anniversary  date  of  this  REA. 

(3)  Shall  name  as  insureds  the  Operator  and  all  of 
the  Parties  and  SERA  as  their  respective  interests  may  appear. 

(4)  So  far  as  such  policy  or  policies  provide  for 
payment  of  losses,  they  shall  provide  or  be  to  the  legal  effect 
that  such  losses  payable  to  a Mortgagee,  trustee  or  additional 
insureds  shall  be  payable  notwithstanding  any  act  or  negligence 
of  the  Operator  or  of  any  of  the  Parties  or  SERA.  Such  policies 
shall  provide  that  they  constitute  primary  insurance  to  any  other 
insurance  available  to  any  additional  insured,  with  respect  to 
claims  insured  by  such  policies,  and  that  insurance  applies  sep- 
arately to  each  insured  against  whom  claim  is  made  or  suit  is 
brought . 

(5)  Each  policy  issued  under  Section  13.2  hereof 
shall  provide  that  no  cancellation,  modification  or  termination 
thereof  shall  be  effective  until  at  least  thirty  (30)  days  after 
mailing  or  otherwise  sending  written  notice  thereof  to  the 
Operator  and  each  of  the  Parties  and  SERA,  or  at  least  ten  (10) 
days  after  such  notice  if  on  account  of  nonpayment  of  premiums. 

Section  13.6.  Use  of  Policy  Proceeds. 

All-risk  insurance  proceeds  and  earthquake  and  flood 
proceeds  and  boiler  and  machinery  insurance  proceeds  actually 
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received  by  any  Party  by  reason  of  damage  to  or  destruction  of 
the  Improvements  on  its  Parcel,  subject  to  the  provisions  of 
Article  6 hereof,  shall  be  used  by  such  Party  to  restore  such 
damaged  or  destroyed  Improvements. 

Fire  and  extended  coverage  insurance  proceeds  and  boiler 
and  machinery  insurance  proceeds  paid  to  the  Operator  by  reason 
of  damage  to  or  destruction  of  any  Improvements  on  the  Common  Area 
shall  be  used  by  the  Operator  for  the  repair  or  rebuilding  of 
these  Improvements  under  Section  6 . 2 hereof.  Fire  and  extended 
coverage  and  earthquake  insurance  required  of  the  Operator  or  any 
of  the  Parties  pursuant  to  this  Article  shall  contain  a clause 
providing  that  any  loss  in  excess  of  $2,500,000  (as  Indexed) 
covered  by  the  insurance  required  to  be  carried  hereunder  shall 
be  payable  to  the  Mortgagee  (or  if  none  to  Bank  of  America,  N.T. 

& S.A.) , as  trustee.  The  Owner  of  the  Office  Building  Parcel 
shall  use  good  faith  efforts  to  obtain,  and  the  other  Parties 
shall  obtain.  Mortgages  which  provide  that  all  amounts  collected 
on  any  such  policies  and  paid  to  a Mortgagee  or  trustee  shall  be 
made  available  to  the  Operator  or  the  Party  responsible  for  the 
reconstruction  or  repair  of  any  Improvements  damaged  or  destroyed 
(to  the  extent  required  under  Articles  6 and  7 hereof) , and  shall 
be  paid  out  by  the  trustee  from  time  to  time  as  the  work  of 
Restoration  and  repair  shall  progress,  in  amounts  designated  by 
certification,  by  architects  licensed  to  do  business  in  the  State 
of  California,  showing  the  application  of  said  amounts  as  pa3mient 
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for  such  repairs  and  Restoration;  provided,  however,  that  it 
first  be  made  to  appear  to  the  satisfaction  of  the  trustee  that 
the  amount  necessary  to  provide  for  repair  or  Restoration  of  any 
Improvements  destroyed  or  damaged,  as  aforesaid,  according  to  the 
plans  adopted  therefor,  which  may  be  in  excess  of  the  amount 
received  upon  such  policies,  has  been  provided  by  the  insured  for 
such  purposes  and  its  application  for  such  purposes  assured.  If 
the  damage  is  so  slight  that  the  insurance  award  is  for  less  than 
$2,500,000  (as  Indexed),  then  the  insurance  award  shall  be  paid 
directly  over  to  the  insured  Party  or  Operator  responsible  for 
the  repair  or  Reconstruction,  without  the  necessity  of  payment  to 
the  trustee  as  otherwise  provided  for  in  this  Section;  but  this 
shall  not  be  construed  as  relieving  the  insured  from  the  neces- 
sity of  repairing  such  damage  promptly  in  accordance  with  the 
terms  of  this  REA.  The  Operator  (to  the  extent  funds  are 
available  from  the  Parties  or  insurance  proceeds)  or  the  Party 
responsible  for  the  Restoration  or  repair  shall  pay  or  share 
equally  all  reasonable  fees  of  the  trustee  for  its  services.  Any 
excess  of  monies  received  from  insurance  remaining  with  the  trus- 
tee after  the  Restoration  or  repair  of  such  Improvements  (if 
any),  subject  to  the  terms  of  the  Mortgage  or  note  thereby 
secured,  shall  be  paid  to  the  insured. 

Section  13.7.  Indemnification  by  Parties. 

Each  Party,  or  where  applicable,  the  Operator  (in  this 
Section  each  called  the  "Indemnitor"),  shall  indemnify,  defend 
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and  hold  harmless  each  of  the  other  Parties  and  SFRA  and  their 
officers,  directors,  employees,  agents  and  partners  or  where 
applicable,  the  Operator  (in  this  Section  collectively  called  the 
"Indemnitee”),  against  all  claims,  costs,  expenses  (including 
reasonable  attorneys'  fees  and  liabilities  (in  this  Article 
collectively  called  "Claims")  (except  to  the  extent  the  same  is 
the  obligation  of  another  Party  or  the  Operator  under  Article  3 
hereof)  arising  from: 

(1)  the  death  of  or  any  accident,  occurrence, 
injury,  loss  or  damage  whatsoever  caused  to  any  natural  person  or 
to  the  property  of  any  Persons  as  shall  occur  in  or  on  its  Parcel 
during  the  period  from  the  date  hereof  to  and  including  the 
Termination  Date  (except  to  the  extent  such  claims  arise  from  the 
neglience  or  fault  of  the  Indemnitee,  its  employees,  agents  or 
contractors  in  the  case  of  the  Parties  or  the  Operator  and  as  to 
SFRA  except  as  a result  of  its  active  negligence  or  willful  act); 
or 

(2)  the  death  of  or  any  accident,  occurrence, 
injury,  loss  or  damage  whatsoever  caused  to  any  natural  person  or 
to  the  property  of  any  Persons  resulting  from  or  out  of  any  act 
or  omission  whatsoever  of  negligence  or  fault  on  the  part  of  the 
Indemnitor,  its  agents,  servants  or  employees,  relating  to  the 
CB-1  Real  Property,  unless  caused  in  whole  or  in  part  by  the 
Indemnitee  as  to  a Party  or  the  Operator  and  unless  caused  by  the 
active  negligence  or  willful  act  of  SFRA. 
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The  Indemnitee  shall  give  the  Indemnitor  notice  of  any 
suit  or  proceeding  entitling  the  Indemnitee  to  indemnification 
pursuant  to  subparagraphs  (1)  and  (2)  above,  and  Article  3 
hereof . 

Section  13«8»  "Blanket  Policies". 

Each  Party  and  the  Operator  may  satisfy  its  insurance 
obligations  under  this  REA,  in  whole  or  in  part,  by  means  of  a 
so-called  blanket  policy  which  is  in  conformity  with  the  require 
raents  of  this  Article  13» 

Section  13. 9«  Certificate  of  Insurance. 

Each  Party  and  the  Operator  shall,  on  the  reasonable  re 
quest  of  another  Party,  or  if  applicable,  of  the  Operator  or 
SERA,  promptly  furnish  the  requesting  Operator,  Party  or  SERA  a 
certificate  evidencing  the  former  Party's  or  the  Operator's  com- 
pliance with  the  insurance  coverage  requirements  of  this  Article 

Section  13. 10.  Release  and  Waiver  of  Subrogation  - 
Parties . 

Each  Party  and  the  Operator  hereby  waives  all  rights  of 
recovery  and  causes  of  action,  and  releases  each  of  the  other 
Parties,  and,  if  applicable,  the  Operator,  from  any  liability, 
from  all  losses  and  damages  occasioned  to  the  property  of  each 
located  within  or  upon  or  constituting  a part  of  the  CB-1  Real 
Property,  which  losses  and  damages  are  of  the  type  covered  under 
the  policies  required  by  this  Article.  The  policies  required  by 
this  Article  shall  provide  for  waivers  of  any  right  of 
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subrogation  that  the  insurer  of  such  Party  may  acquire  against 
each  other  Party  hereto  with  respect  to  any  such  losses. 

Section  13.11.  Release  and  Waiver  of  Subrogation- 
Occupants  . 

Each  person  v^o  becomes  an  Occupant  of  any  Improvements 
in  the  CB-1  Real  Property  shall  be  deemed  to  have  waived  and  re- 
leased all  of  its  rights  to  recover  from  each  Party  for  such 
losses  and  damages  that  the  Occupant  sustains  by  reason  of  a risk 
covered  under  the  types  of  policies  required  by  this  Article. 

Each  Party  and  the  Operator  hereby  releases  all  of  its 
rights  to  recover  from  each  such  Occupant  (who  makes  the  above- 
described  waiver  and  release)  all  losses  and  damages  that  the 
Operator  or  such  Party  sustains  by  reason  of  risks  covered  under 
the  types  of  policies  required  by  this  Article. 

Section  13. 12.  Exception  to  Obligation  to  Insure. 

In  the  event  of  a conflict  between  the  provisions  of 
this  At  tide  1 3 and  any  Lease,  the  provisions  of  the  Lease  shall 
prevail . 
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ARTICLE  14 


CONDEMNATION 

Section  14.1.  "Condemnation"  and  "Condemnation  Date" 

De  fined . 

(1)  "Condemnation"  means: 

(a)  the  taking  of  all  or  any  part  of  the  CB-1 
Real  Property  or  the  possession  thereof  under  the  power  of  emi- 
nent domain;  or 

(b)  the  voluntary  sale  (with  the  consent  of  the 
Party  or  the  Operator  then  in  possession,  the  other  Parties  and 
any  other  Persons  having  an  interest  therein)  of  all  or  any  part 

of  the  CB-1  Real  Property  to  any  Person  having  the  power  of  emi- 
nent domain,  provided  that  the  CB-1  Real  Property  or  such  part 
thereof  is  then  under  the  threat  of  condemnation, 

(2)  "Condemnation  Date"  means  the  earlier  of: 

(a)  the  date  when  possession  of  the  condemned 
Parcel  is  taken  by  the  condemning  authority;  or 

(b)  the  date  when  title  to  the  condemned  Parcel 
(or  any  part  thereof)  vests  in  the  condemning  authority. 

Section  1 4. 2.  Restoration  upon  Condemnation. 

If  any  part  of  the  Improvements  (excluding  the  Common 
Area)  situated  on  any  Party's  Parcel  is  taken  by  condemnation, 
such  Party  shall  reconstruct  said  Improvements  as  nearly  as  pos- 
sible to  the  condition  thereof  as  existed  immediately  prior  to 
such  taking  in  accordance  with  the  requirements  and  subject  to 
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the  conditions  of  this  Article.  All  reconstruction  hereunder 
shall  include  rebuilding  and  restoring  the  same  to  a complete 
architectural  unit.  In  the  event  of  any  such  rebuilding  of  any 
Improvements , the  same  shall  be  done  in  accordance  with  the  pro- 
visions set  forth  in  Articles  4 and  5 hereof. 

If  any  part  of  the  Common  Area  in  the  CB-1  Real  Property 
is  taken  by  condemnation,  the  Operator,  as  to  any  Improvements  on 
the  Common  Area  on  any  Parcel,  shall  promptly  rebuild,  replace 
and  repair  such  Common  Area  Improvements  as  nearly  as  possible  to 
the  condition  thereof  as  existed  immediately  prior  to  such 
taking . 

The  entire  award  for  damages  for  taking  of  Common  Area 
Improvements  shall  be  paid  and  made  available  to  the  Operator  as 
the  Person  required  to  rebuild,  replace  and  restore  such  Common 
Area  Improvements.  The  location  of  such  restored  Common  Area  Im- 
provements shall  be  in  accordance  with  plans  prepared  by  the 
Operator  and  approved  by  SFRA  and  the  Parties.  The  Operator 
shall,  prior  to  commencement  of  such  rebuilding,  restoration  or 
repair,  comply  with  the  requirements  set  forth  in  Article  4 
hereof. 

Notwithstanding  anything  to  the  contrary  contained  in 
this  Section,  in  no  event  shall  any  Party,  the  Operator  or  Mort- 
gagee be  required  to  rebuild,  replace  or  restore  any  Improvements 
( i)  beyond  the  extent  it  would  be  required  to  so  rebuild,  replace 
or  restore  pursuant  to  Article  6 hereof,  as  the  case  may  be;  and 
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(ii)  at  a cost  in  excess  of  the  proceeds  of  Condemnation  award 
actually  received. 

Section  14.3.  Waiver  of  Award. 

In  the  event  a Parcel  or  any  part  thereof,  is  taken  by 
condemnation,  the  Operator  and  each  other  Party  waives,  in  favor 
of  the  Party,  or  if  applicable,  of  the  Operator,  whose  property 
or  any  part  thereof  is  taken  by  condemnation,  any  value  of  the 
condemnation  award  attributable  to  any  easements  which  the  Opera- 
tor or  any  other  Party  holds  in  the  property  of  such  other  Party, 
or  if  applicable,  of  the  Operator;  and  no  part  of  such  award 
shall  be  payable  to  the  holder  of  the  dominant  tenement  by  virtue 
of  such  easement.  However,  a waiver  under  this  Section  shall  not 
preclude  the  holder  of  any  interest  in  another  Parcel  from  claim- 
ing and  collecting  the  severance  and  consequential  damages  to  its 
own  Parcel  resulting  from  the  taking  of  the  condemned  portion  of 
the  other  Parcel  including  any  easements  thereon. 

Section  14.4.  No  Termination  of  Easements. 

No  termination  under  this  Article  of  any  Party's  obliga- 
tions to  restore,  operate,  and  maintain  as  provided  in  this  REA 
shall  effect  the  existence  of  the  easements  granted  under 
Article  3 hereof,  except  to  the  extent  such  easements  burden  the 


land  taken  by  condemnation. 
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Section  14.5.  Mortgagee  Participation. 

Nothing  herein  contained  shall  be  deemed  to  prohibit  any 
Mortgagee  from  participating  in  any  eminent  domain  proceedings  on 
behalf  of  any  Party,  or  in  conjunction  with  any  Party. 

Section  14.6.  SFRA  Participation. 

SFRA  may  participate  in  any  eminent  domain  proceeding 
with  respect  to  the  value  of  its  Participation  Payment  interest 
in  the  Office  Building  Parcel. 
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ARTICLE  15 


REAL  ESTATE  TAXES  OR  IMPOSITIONS 
Section  15.1.  Payment  of  Taxes  or  Impositions. 

(1)  Except  as  otherwise  provided  in  the  DDA,  any 
Lease  or  grant  deed,  and  subject  to  the  provisions  of  Section 
15.2  hereof,  each  Party  and  the  Operator  with  respect  to  the 
Common  Area  shall  pay  (or  cause  to  be  paid)  before  delinquency 
all  Impositions  levied  on  its  Parcel  and  the  Improvements  and 
personalty  situated  thereon;  provided,  however,  that  ( i)  if,  by 
law,  any  Imposition  may  at  the  option  of  the  Person  on  whom  it  is 
imposed,  be  paid  in  installments,  the  Party,  or  if  applicable, 
the  Operator  may  exercise  such  option,  and  shall  pay  all  such  in- 
stallments (and  interest,  if  any)  becoming  due  as  the  same 
respectively  become  due  and  before  any  further  interest  or  any 
penalty,  fine  or  cost  may  be  added  thereto;  and  (ii)  any  Imposi- 
tion upon  a Parcel  relating  to  a fiscal  period  of  the  taxing 
authority,  a part  of  which  period  occurs  prior  to  the  date  upon 
which  the  leasehold  or  fee  title  to  such  Parcel  is  conveyed  to 
such  Party,  and  a part  of  which  period  occurs  after  the  date  of 
such  conveyance,  shall  be  adjusted  between  the  Person  transfer- 
ring such  leasehold  or  fee  and  such  Party  so  that  the  Person 
transferring  such  leasehold  or  fee  shall  pay  that  portion  of  such 
Impositions  allocable  to  the  period  prior  to  the  date  of  such 
conveyance  and  such  Party  shall  pay  the  remainder  thereof.  Each 
Party  or  the  Operator  shall  upon  the  request  of  any  other  Party 
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or  the  Operator  exhibit  to  such  other  Party  or  the  Operator  for 
examination  receipts  for  all  Impositions  required  to  be  paid  by 
the  Party  or  the  Operator  pursuant  to  this  Article. 

(2)  Where  the  Common  Area  is  located  in  whole  or  in 
part  upon  the  Parcel  of  an  Owner  or  Tenant,  such  Owner  or  Tenant 
shall  apply  for  a separate  property  tax  assessment  of  the  Common 
Area.  If  no  such  separate  assessment  be  granted,  the  Parties  and 
the  Operator  shall  reasonably  allocate  such  Imposition  in  the 
same  proportion  as  the  value  of  the  Common  Area  bears  to  the 
value  of  the  Parcel  taxed.  If  the  Parties  and  the  Operator  are 
unable  to  agree  on  such  allocation,  the  matter  shall  be  arbi- 
trated in  accordance  with  Article  16  hereof. 

Section  15.2.  Contesting  Impositions. 

Each  Party  or  the  Operator  may,  at  its  own  cost  and 
after  notice  to  the  other  Parties  of  its  intention  to  contest 
Impositions,  by  appropriate  proceedings  conducted  in  good  faith 
and  with  due  diligence  contest  the  validity,  applicability  and/or 
the  amount  of  any  Impositions.  Each  Party  or  the  Operator  so 
contesting  any  Imposition  shall  hold  all  other  Parties  and  the 
CB-1  Real  Property  harmless  from  and  against  any  loss,  cost  or 
damage  they  shall  suffer  by  reason  of  such  contest.  Nothing  in 
this  Article  requires  a Party  to  pay  any  Impositions  as  long  as 
it  contests  the  validity,  applicability  or  the  amount  thereof  in 
good  faith  and  so  long  as  it  does  not  allow  the  affected  Parcel 
to  be  forfeited  to  the  imposer  of  such  Impositions  as  a result  of 
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its  nonpayment.  The  contesting  person  shall  within  a reasonable 
period  of  time  give  notice  to  all  other  Parties  or  the  Operator 
of  the  commencement  of  any  such  contest  and  of  the  final  deter- 
mination of  such  contest. 

Section  15.3.  Failure  to  Pay  Impositions. 

If  a Party  fails  to  comply  with  this  Article,  any  other 
Party  may  pay  the  Imposition  in  question  and  shall  be  entitled  to 
prompt  reimbursement  from  the  defaulting  Party  for  the  sums  so 
expended  with  interest  thereon  at  the  Interest  Rate. 

Section  15.4.  Possessory  Interest  Tax. 

Each  Party  and  the  Operator  (with  respect  to  the  Common 
Area) , understands  that  under  certain  conditions  the  grant  of 
easements  to  such  Party  and  the  Operator  on  the  Open  Space  Parcel 
may  give  rise  to  the  imposition  of  a possessory  interest  tax  on 
said  Parcel , and  in  such  event  the  Party  and  the  Operator  agree 
to  pay  when  due  any  such  possessory  interest  tax. 


1 68. 


s n tit iX\t  ^iStrpitnoo  4smnxtiqnon  a3li 

dil::  .^■:y  i6";''6^|'!raiy 

.^^'iSk3(»6a  ij'suit  'S<9  /idliawio. 
'•:.4np'V^-j||c^.i8l'  qot»^tg 

4ti  noi?<ifitp  ai  aoJhi^<jqioJ  \»i5 

^ etiflQFi  >fT<:jli#8i3fj  jfrf;?  q»33^ 

' ' i)ji»bnd^ijiS^ 

' ■ ,>.4  '■-:h. 

m ■■  «Pto  tirtj  ;■  <Kr  4 ’ i.^ : qO-.;i H-j:  'berii,'  ' i0n3 ■ '■  ' 

5n  am  ferret i Jti/T 00  nX^a 300.  'ns :» a/ij  ebft»^*t9feMiu  , ■,  fp»tk  : 

n^uyOjo^la  .jnjjsifiH^c  brm  \:)'jya5^  «i  ■ i^nomdsft*  ■ 

vHO-.icu.'f  ^ ts^'  ^'e^lf  »vX^;i(j&flj; 

3jfj‘sV9  rfsjcir  ft}  bm  . lao^nq  Wb«  . 

■"  '■  . .;  ' '^  ■•» ■■  \ ’-^.r.'',^ '■  ; ' 

»xiin  :Jk>i9'’t9i):a,^:ioaB^B0q  mOw 


ARTICLE  16 


ARBITRATION  AND  APPRAISAL 

Section  16.1.  Disputes  Subject  to  Arbitration. 

Whenever  in  this  REA  it  is  provided  that  a dispute  shall 
be  determined  by  arbitration  or  if  the  Parties  shall  otherwise 
agree  to  arbitration,  the  arbitration  shall  be  conducted  pursuant 
to  the  rules  and  regulations  of  the  American  Arbitration  Associa- 
tion . 

Section  16.2.  Participation  Payment  Appraisal. 

Any  appraisal  required  or  permitted  pursuant  to 
Section  23 . 7(8)  hereof  shall  be  made  in  the  following  manner : If 

the  parties  are  not  able  to  agree  on  an  appraisal  value  hereunder 
within  sixty  (60)  days,  not  more  than  fifteen  (15)  days  after 
such  failure  to  agree,  SERA  and  the  Owner  of  the  Office  Building 
Parcel  shall  each  appoint  one  appraiser  to  determine  the  value  of 
the  property  being  appraised,  and  notice  of  such  appointment 
shall  be  given  to  the  other  party.  If  either  party  shall  fail  or 
refuse  so  to  appoint  an  appraiser  and  give  notice  thereof  within 
such  period,  the  appraiser  appointed  by  the  other  party  shall 
within  fifteen  (15)  days  thereafter  individually  make  such  deter- 
mination. If  the  parties  have  each  so  appointed  an  appraiser 
within  such  fifteen  (15)  day  period,  the  appraisers  thus 
appointed  shall  proceed  to  determine  such  value  within  thirty 
(30)  days  after  notice  of  their  appointment.  If  such  two  apprai- 
sers shall  be  unable  to  agree  on  such  value  within  thirty  (30) 


. 'd K: -iHfOitSA  - , 

ii|#«  <A  iuMi  ’^l  ' ^ :^i»-iKA.|^’rftti'  . 

«>»„Jtv-fiiHpi^  ItHirtv.  ;.i  %o  94 

■ ■■'  : ,"  . :.«013 

■ irt '3T.«'jiaib^»4>feia4kd3i;:/id'fc^  .V" 

orti  fli  ((DV^CS  ooi3j>'i^ 

■..:  i»^iilirm«i,*^.rf' ym-  9%tk 

9di  iiidf® ’ 

^ ' * '‘  l/ 

'OiE®iB!t'itfi.ii<|',qfi ';  ^b.  ■;  J3«:q  oiq  - »43;^, 

, " ' , ""  f ' ''"  > ^ ' .'  ■ '■  *"■  '!»’'  ''f''  ’’  ■ ‘^'1  ' ''-j^  ■ 

\ .y3tk}  t«43.4v  63  oavi^' »4;|11»4|  '; 

,,  ,/’/  “ ; " •'■v..-,  v,.';.  ' 

avia'b/ia’  ;Clfc  Jlsl‘Oqqa  C3  09  '994^tH'] 

j» <^  «>vsd  5l  .»>oJk3anlaj 

- f aitfq*  tS  ■■  > aiV5»^,fni  * s4i3<?4'  '■  (oe)| 

■rtf  I fsai/tt.  'rtiiiahM^iivlisy  »4  i !»/(»■■- »:»»«< 


days,  they  shall,  within  ten  (10)  days  thereafter,  join  to 
appoint  a third  appraiser  and,  if  they  fail  so  to  appoint  such 
third  appraiser  within  such  period,  the  third  appraiser  shall  be 
appointed  by  the  Presiding  Judge  of  the  Superior  Court  for  the 
County  of  San  Francisco,  California.  All  appraisers  appointed 
hereunder  shall  be  M.A. I.  appraisers  and  all  appraisal  reports 
shall  be  rendered  in  writing  and  signed  by  the  appraiser  or 
appraisers  making  the  report.  All  costs,  fees  and  expenses  of 
the  appraisers  appointed  by  each  party  shall  be  borne  by  the 
party  appointing  such  appraiser,  and  all  costs,  fees  and  expenses 
of  the  third  appraiser,  if  any,  shall  be  borne  equally  by  the 
Owner  of  the  Office  Building  Parcel  and  SFRA. 

Within  thirty  (30)  days  after  the  selection  of  the  third 
appraiser,  the  majority  of  the  appraisers  shall  determine  the 
value  of  the  property  being  appraised.  If  the  majority  of  the 
appraisers  are  unable  to  so  determine  the  value  as  set  forth 
above  within  the  stipulated  period  of  time,  the  three  appraisals 
for  such  determination,  calculated  as  set  forth  above,  shall  be 
added  together  and  their  total  divided  by  three;  the  resulting 
quotient  of  each  shall  be  the  value  of  the  property  being 
appraised . 

If,  however,  the  low  appraisal  and/or  the  high  appraisal 
for  such  value  are/is  more  then  ten  percent  (10%)  lower  and/or 
higher  than  the  middle  appraisal,  the  low  and/or  the  high  apprai- 
sal shall  be  disregarded.  If  only  one  appraisal  is  disregarded. 
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the  remaining  two  appraisals  shall  be  added  together  and  their 
total  divided  by  two;  the  resulting  quotient  shall  be  the  value 
of  the  property  being  appraised.  If  both  the  low  appraisal  and 
the  high  appraisal  are  disregarded  as  stated  in  this  paragraph, 
the  middle  appraisal  shall  be  the  value  of  the  property  being 
appraised . 

After  the  appraisers  have  made  their  determination,  they 
shall  immediately  notify  the  parties, 

16.3.  Acquisition  Appraisal. 

The  fair  market  value  of  the  Office  Building  Parcel 
referred  to  in  subsection  6.2(2)(e)  shall  be  determined  by  an 
appraisal  obtained  by  SFRA  from  an  MAI  appraiser  having  at  least 
ten  (1 0)  years'  experience  in  appraising  downtown  San  Francisco 
commercial  office  properties,  v?hich  appraisal  shall  be  dated  not 
later  than  one  hundred  twenty  (120)  days  prior  to  the  expiration 
of  the  two-year  period  referred  to  in  subsection  6.2(2) (e). 
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ARTICLE  17 


NOTICES  AND  APPROVALS 

Sect  ion  17.1.  Notices  to  Parties,  OYM,  the 
Operator  or  SERA. 

All  notices,  demands,  consents,  requests,  approval, 
disapproval,  designation  or  other  communication  (all  of  the  fore- 
going hereinafter  referred  to  as  "notice")  that  OYM,  the  Oper- 
ator, a Party  or  SERA  gives  to  any  other  Party,  OYM,  the  Operator 
or  SERA  shall  be  in  writing  and  shall  be  deemed  to  have  properly 
given  if  served  personally,  or  if  by  United  States  Registered  or 
Certified  Mail,  Return  Receipt  Requested,  Postage  Prepaid, 
addressed  to  OYM,  the  Operator,  SERA  and  each  Party  as  follows; 

OYM:  


with  a copy  to*. 


SERA: 


with  a copy  to : 


Retail  Tenant: 


with  a copy  to: 
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Tenant  of  the  Hotel 
Parcel : 


with  a copy  to: 


Owner  of  the  Office 
Building  Parcel: 


with  a copy  to : 


The  Operator : 


or  such  other  place  or  places  in  San  Francisco,  California  as 
each  of  the  above-listed  entities  may  from  time  to  time  designate 
by  written  notice  to  the  others.  All  such  notices  which  are 
served  by  Certified  or  Registered  Mail  in  the  manner  aforesaid 
shall  be  deemed  sufficiently  served  or  given  for  all  purposes 
hereunder  at  the  time  the  same  shall  be  mailed  by  United  States 
Registered  or  Certified  Mail  as  aforesaid  in  any  Post  Office  or 
Branch  Post  Office  regularly  maintained  by  the  United  States 
Government  within  the  continental  limits  of  the  United  States. 

Section  17.2.  Form  and  Effect  of  Notice. 

Every  notice  given  to  a Party  or  other  Person  must  state 
(or  must  be  accompanied  by  a cover  letter  that  states) : 

(1)  the  Section  of  this  REA  pursuant  to  which  the 
notice  is  given  and  the  action  or  response  required,  if  any; 
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(2)  if  applicable,  the  period  of  time  within  which 
the  recipient  of  the  notice  must  respond  thereto;  and 

(3)  if  applicable,  that  the  failure  to  object  to  the 
notice  within  a stated  time  period  will  be  deemed  to  be  the  equi- 
valent of  the  recipient's  approval  of  or  consent  to  the  subject 
matter  of  the  notice. 

In  no  event  shall  a recipient's  approval  of  or  consent 
to  the  subject  matter  of  a notice  be  deemed  to  have  been  given  by 
its  failure  to  object  thereto  if  such  notice  (or  the  accompanying 
cover  letter)  did  not  fully  comply  with  the  requirements  of  sub- 
paragraph  (3)  immediately  preceding. 

Section  17.3.  Time  and  Form  of  Approvals. 

Wherever  in  this  REA  approval  of  a Party  or  the  Operator 
is  required,  and  unless  a different  time  limit  is  provided  here- 
in, such  approval  or  disapproval  shall  be  given  in  writing  within 
thirty  (30)  days  following  the  receipt  of  the  item  to  be  so  ap- 
proved or  disapproved,  or  the  same  shall  be  conclusively  deemed 
to  have  been  approved  by  such  Party  or  the  Operator.  Any  dis- 
approval which  requires  reasonableness  shall  specify  with  parti- 
cularity the  reasons  therefor. 

The  item  to  be  so  approved  shall  be  clearly  marked  (or 
shall  be  accompanied  by  a cover  letter  which  is  clearly  marked) 
"Request  for  approval"  and  indicate  the  Section  of  this  REA  under 
which  approval  is  required. 
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Wherever  in  this  REA  a lesser  period  of  time  for  appro- 
val or  disapproval  is  provided  for  than  the  thirty  (30)  day 
period  specified  in  this  Section,  such  lesser  time  limit  shall 
not  be  applicable  unless  the  notice  to  the  Person  whose  consent, 
approval  or  disapproval  is  required  contains  a specific  statement 
of  the  period  of  time  within  which  such  Person  shall  act.  Fail- 
ure to  specify  such  time  shall  not  invalidate  the  notice  but 
simply  shall  require  the  action  of  such  Person  to  be  taken  within 
thirty  (30)  days. 

Section  17.4.  Notice  to  Mortgagees. 

The  Mortgagee  under  any  Mortgage  affecting  the  Parcel  of 
any  Party  shall  be  entitled  to  receive  notice  of  any  default  by 
any  Party,  provided  that  such  Mortgagee  shall  have  delivered  a 
copy  of  a notice  in  the  form  hereinafter  contained  to  all  Par- 
ties, SFRA  and  to  the  Operator.  The  form  of  such  notice  shall  be 
as  follows : 


The  undersigned,  whose  address  is  

does  hereby  certify  that 

it  is  the  Mortgagee,  as  defined  in  Section  1 . 43 
of  the  Construction,  Operation  and  Reciprocal 

Easement  Agreement  for  CB-1  Real  Property, 

of  ’s  interest  in  the  

Parcel(s),  a legal  description  of  which  is  at- 
tached  hereto  as  Exhibit  A and  made  a part 
hereof  by  this  reference.  In  the  event  that 
any  notice  shall  be  given  of  the  default  of  any 
Party  to  the  Construction,  Operation  and  Reci- 
procal Easement  Agreement,  a copy  thereof  shall 
be  delivered  to  the  undersigned.  In  the  event 
the  Party  in  default,  as  specified  in  such 
notice,  is  , then  the  under- 

signed shall  have  all  rights  of  such  Party  to 
cure  such  default.  Failure  to  deliver  a copy 
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of  such  notice  to  the  undersigned  shall  in  no 
way  affect  the  validity  of  the  notice  of  de- 
fault as  it  respects  any  Party,  but  shall  make 
the  same  invalid  as  it  respects  the  interest  of 
the  undersigned  and  its  Mortgage  upon  said 
Parcel( s) . 

Any  notice  to  a Mortgagee  shall  be  given  in  the  same 
manner  as  provided  in  Section  1 7. 1 hereof.  Giving  of  any  notice 
of  default  or  the  failure  to  deliver  a copy  to  any  Mortgagee 
shall  in  no  event  create  any  default.  In  the  event  that  any 
notice  shall  be  given  of  the  default  of  a Party  and  such  default- 
ing Party  has  failed  to  cure  or  commence  to  cure  such  default 
provided  in  this  REA,  then  and  in  that  event  the  Mortgagee  under 
the  Mortgage  affecting  the  defaulting  Party's  interest  in  a Par- 
cel or  Parcels  shall  be  entitled  to  receive  an  additional  notice, 
given  in  the  manner  provided  in  Section  1 7. 1 hereof,  that  the  de- 
faulting Party  has  failed  to  cure  such  default  and  such  Mortgagee 
shall  have  thirty  (30)  days  after  the  receipt  of  said  additional 
notice  (but  shall  not  be  required)  to  cure  any  such  default,  or, 
if  such  default  cannot  be  cured  within  thirty  (30)  days,  to  dili- 
gently commence  curing  within  such  time  and  diligently  cure  with- 
in a reasonable  time  thereafter.  Any  notice  given  under  this  REA 
to  a Person  which  is  a Mortgagee  in  more  than  one  capacity  shall 
be  deemed  a notice  given  in  accordance  with  the  terms  hereof  to 
such  Person  in  all  such  capacities. 
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17.5  Opportunity  to  Cure. 

Notwithstanding  anything  in  this  REA  to  the  contrary,  no 
Party,  the  Operator  or  SERA  shall  be  deemed  to  be  in  default  of 
any  obligation  hereunder  until  the  expiration  of  five  (5)  days 
(in  the  case  of  obligations  involving  the  payment  of  money)  and 
thirty  (30)  days  (in  the  case  of  all  other  obligations)  from 
receipt  of  Notice  thereof.  If  such  default  (other  than  a default 
in  the  payment  of  money)  cannot  be  reasonably  cured  within  such 
thirty  (30)  day  period  a Party,  SERA  or  the  Operator  shall  not  be 
in  default  so  long  as  it  shall  within  such  thirty  (30)  day  period 
commence  with  due  diligence  and  dispatch  the  curing  of  such 
default,  or  having  so  commenced,  shall  thereafter  fail  or  neglect 
to  prosecute  or  complete  with  diligence  and  dispatch  the  curing 
of  such  default. 
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ARTICLE  18 


AMENDMENT 

This  REA  may  be  amended  or  otherwise  modified  only  by  a 
writing  signed  and  acknowledged  by  the  Parties  and  SERA  and  re- 
corded in  the  office  of  the  Recorder  for  the  City  and  County  of 
San  Francisco,  California,  and  only  with  the  prior  written  con- 
sent of  and  approval  of  each  Mortgagee  of  a Party  which  has  noti- 
fied the  Parties  of  its  status  as  Mortgagee.  If  such  proposed 
amendment  is  not  disapproved  in  writing,  in  the  manner  set  forth 
herein,  within  thirty  (30)  days  after  submission  of  the  proposed 
amendment  to  such  Persons,  then  the  proposed  amendment  shall  be 
deemed  to  be  approved.  If  any  proposed  amendment  is  disapproved 
as  provided  for  herein,  the  notice  of  disapproval  must  include  a 
written  explanation  of  all  the  reasons  for  such  disapproval.  A 
notice  of  disapproval  v^ich  does  not  contain  or  is  not  accom- 
panied by  written  reasons  for  such  disapproval  shall  be  deemed  to 
be  an  approval.  Notwithstanding  anything  contained  in  this  Arti- 
cle to  the  contrary,  the  provisions  of  Article  1 2 and  Section 
23. 7(4)  hereof  may  be  amended  by  a writing  signed  and  acknowl- 
edged and  recorded  with  such  county  Recorder  solely  by  SFRA  and 
the  Owner  of  the  Office  Building  Parcel  and  no  other  Party  or 
Person . 
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ARTICLE  19 


TERMINATION  DATE 
Section  19.1.  Term . 

(1 ) Except  as  provided  below  in  this  subsection  or  in 
Article  22  hereof,  this  REA  shall  remain  in  full  force  and  effect 
until  sixty  (60)  years  from  the  date  of  this  REA  and  shall  be 
automatically  renewed  and  extended  upon  the  exercise  of  a renewal 
option  under  the  Lease  of  the  Hotel  or  Retail  Parcels,  provided 
this  REA  shall  terminate  on  such  earlier  date  as  may  be  required 

in  order  that  this  REA  will  not  be  invalidated  or  be  subject  to 
invalidation  by  reason  of  a limitation  imposed  by  law  on  the 
duration  hereof.  (The  date  upon  which  the  REA  terminates  is 
referred  to  as  the  "Termination  Date".)  The  provisions  of 
Article  8 , Article  12,  Section  23.7  and  the  other  provisions  of 
this  REA  relating  to  the  Office  Building  Parcel  easements  or 
which  affect  the  Participation  Payment  shall  remain  in  full  force 
and  effect  until  ninety  nine  (99)  years  from  the  date  of  this 
REA,  provided  such  provisions  of  this  REA  shall  terminate  on  such 
earlier  date  as  may  be  required  in  order  that  such  provisions  of 
this  REA  will  not  be  invalidated  or  be  subject  to  invalidation  by 
reason  of  a limitation  imposed  by  law  on  the  duration  hereof. 

(2)  Notwithstanding  the  provisions  of  this  Section, 
except  as  provided  in  Section  3.8  hereof,  any  easements  granted 

to  the  Owner  of  the  Office  Building  Parcel  which  are  in  existence 
upon  Termination  Date  shall  continue  in  perpetuity  (and  nothing 
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herein  shall  limit  the  provisions  of  Section  3«4(5)  hereof)  which 


shall  be  stated  in  any  declaration  recorded  pursuant  to  this 
Article  19» 

Section  19.2.  Duration  of  Easements  Notwithstanding 
Term ination . 

In  the  event  of  the  termination  of  this  REA  due  to  the 
occurrence  of  a Terminating  Event  as  defined  in  Article  22  hereof 
(which  occurs  other  than  at  the  end  of  the  term  set  forth  in 
Section  19.1  hereof)  and  if  at  such  time  any  Party  has  any 
Improvements  on  its  Parcel,  then  and  in  that  event  such  Person's 
easements  granted  pursuant  to  Article  3 hereof  shall  remain  in 
existence  until  the  end  of  the  term  specified  in  Section  19.1 
hereof.  The  Grantor  of  any  easement  or  right,  which  right  under 
the  provisions  of  this  Section  shall  remain  in  existence  notwith- 
standing the  termination  of  this  REA,  shall  continue  to  have  all 
of  the  rights  and  remedies  provided  to  the  Grantor  in  Article  3 
hereof  for  so  long  as  the  use  of  such  easement  or  right  con- 
t inue  s . 
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ARTICLE  20 


NO  DEDICATION 

Nothing  contained  in  this  REA  shall  be  deemed  to  create 
or  result  in  a dedication  of  any  portion  of  the  CB-1  Real  Prop- 
erty for  public  use  or  to  create  any  rights  in  the  general 
pub  1 ic . 
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ARTICLE  21 


LIMITATION  ON  OBLIGATIONS  AND  LIABILITIES  OF  SERA 

The  provisions  of  this  Article  take  precedence  over  any 
and  all  other  provisions  of  this  REA. 

Section  21.1.  Obligation  of  SERA  on  Lease  Termination  or 
Foreclosure . 

In  the  event  SFRA  reacquires  any  Parcel  pursuant  to  its 
power  of  termination  under  and  as  described  in  the  DDA  or  by 
reason  of  the  termination  of  any  Lease,  or  the  judicial  or  non- 
judicial foreclosure  of  a lien  hereunder,  then  SFRA  shall 
exercise  its  best  efforts  to  diligently  obtain  a new  Tenant  for 
such  Parcel  to  operate,  maintain,  construct  or  restore  or  perform 
any  other  affirmative  obligation  as  to  such  Parcel  provided  for 
herein.  As  used  in  this  Section  21.1,  obtaining  a new  Tenant  in- 
cludes the  sale  or  lease  of  the  subject  Parcel;  provided  that 
upon  such  sale  or  lease  to  the  Person  acquiring  such  Parcel  such 
Person  shall  become  a Party  hereunder  with  respect  to  such 
Parcel . 

Section  21.2.  Offset  Against  Participation  Payment 
and  Rental  Due. 

Notwithstanding  anything  in  this  REA  to  the  contrary: 

(1)  in  the  event  that  SFRA  shall  fail  to  diligently  exercise  its 
best  efforts  to  perform  the  obligation  set  forth  in  Sect  ion  21.1  ; 
and  (2)  the  other  Parties  pay  any  amount  which  SFRA  would  other- 
wise be  required  to  pay  pursuant  to  Sect  ion  7.7;  then  the  Retail 
Tenant,  the  Tenant  of  the  Hotel  Parcel  and  the  Owner  of  the 
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office  Building  Parcel,  as  applicable,  shall  be  entitled  to  a pro 
rata  offset  against  rent  and  Participation  Payment,  as  applic- 
able, otherwise  due  under  such  Party's  Lease  or  Article  12  hereof 
in  an  amount  equal  to  the  amount  so  paid  so  long  as  the  breach 
continues.  If  SERA  institutes  arbitration  as  hereinafter  pro- 
vided as  to  the  subject  matter  of  this  Section  or  Section  21.1 
hereof,  the  Retail  Tenant  and  the  Tenant  of  the  Hotel  Parcel  and 
the  Owner  of  the  Office  Building  Parcel  shall  not  be  entitled  to 
offset  against  rent  due  or  against  the  Participation  Pa3mient 
until  a determination  to  that  effect  has  been  made  by  the  arbi- 
trator(s) . Any  dispute  under  these  Sections  21.1  or  21.2  shall 
be  resolved  by  arbitration  pursuant  to  Article  16  hereof. 

Section  21.3.  Operation  and  Maintenance. 

Except  as  set  forth  in  Section  21.2  and  as  set  forth  in 
Article  7 , SERA  shall  have  no  liability  or  obligation  for  opera- 
tion or  maintenance  of  the  Common  Area. 

Section  21.4.  Certain  Design  and  Construction  Defects; 

Improper  Operations  and  Maintenance. 

SERA  shall  have  no  liability  or  obligation  for  any  claim 
arising  in  whole  or  in  part,  directly  or  indirectly,  from  any  de- 
sign defect  or  faulty  construction  in  the  event  such  design  or 
construction  was  performed  on  behalf  of  SERA  by  or  for  OYM,  its 
architect,  engineers  and/or  contractors  pursuant  to  the  terms  of 
the  DDA. 
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ARTICLE  22 


ALTERNATE  PROVISIONS  FOR  THE 
DEVELOPMENT  OF  THE  CB-1  REAL  PROPERTY 

Section  22, 1 . Purpose . 

The  purpose  of  this  Article  is  to  set  forth  the  alterna- 
tive provisions  for  the  future  development  of  portions  of  the 
CB-1  Real  Property  in  the  event  that;  (a)  the  DDA  shall  be  ter- 
minated as  to  a Parcel  prior  to  conveyance  of  such  Parcel  or 
(b)  any  Lease  shall  for  any  reason  be  terminated  (unless  in  con- 
nection therewith  a new  Lease  is  entered  into  with  a Mortgagee  if 
provided  therefor  in  the  respective  Leases)  or  (c)  SERA  shall 
reacquire  a Parcel  pursuant  to  its  power  of  termination  under  and 
as  described  in  the  DDA  after  conveyance  of  a Parcel  by  Lease  or 
grant  deed  and  prior  to  completion  of  all  Improvements  as  contem- 
plated under  the  provisions  of  the  DDA  and  the  Scope  of  Develop- 
ment attached  thereto  with  respect  to  such  Parcel,  or  (d)  SERA 
shall  foreclose  (judicially  or  non- j ud ic ially)  a lien  hereunder 
(a  "Terminating  Event").  In  addition  to  any  other  rights  which 
the  Parties  may  have  under  this  REA,  SERA  and  each  Party  agree 
that  the  provisions  of  this  REA  shall  be  amended  and  modified  as 
set  forth  in  this  Article  so  as  to  permit  SERA  to  change  the 
permitted  use,  with  the  written  consent  of  the  other  Party  (or 
Parties)  which  consent  shall  not  be  withheld  if  the  use  proposed 
will  not  unreasonably  diminish,  interfere,  restrict  or  impede  the 
existing  uses  of  such  Party's  Parcel.  Each  of  the  Parties  hereto 
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agree  that  they  will  execute  and  deliver  such  other  instruments 
or  documents  as  may  be  necessary  to  carry  out  the  purposes  of 
this  Article. 

Section  22. 2.  Easements . 

Upon  the  occurrence  of  a Terminating  Event  as  to  any 
Parcel,  Article  3 hereof  is  hereby  amended  and  modified  to  pro- 
vide as  follows ; 

(1)  SERA  shall  have  the  right,  as  if  it  were  a 
Grantor,  under  the  provisions  of  Article  3 hereof,  to  revoke  or 
relocate  any  easements  on  any  portion  of  such  Parcel  which  are 
already  in  existence  and  are  being  used  by  others  subject  to  the 
payment  by  SERA  of  any  and  all  expenses  relating  to  such  revoca- 
tion or  relocation.  Any  such  revocation  or  relocation  by  SERA 
shall  not  in  any  way  diminish,  interfere,  restrict  or  impede  the 
use  which  was  being  made  by  any  other  Party  of  its  Parcel. 

(2)  SERA  in  connection  with  and  as  a part  of  its 
future  development  of  such  Parcel  shall  have  the  right  to  connect 
and  integrate  any  new  planned  development  into  the  existing  Com- 
mon Area  and  to  require  of  and  grant  to  other  Parties  such  ease- 
ments under  this  REA  as  shall  be  necessary  for  such  purpose;  pro- 
vided that  the  exercise  of  the  rights  provided  in  this  subsection 
shall  not  unreasonably  diminish,  interfere,  restrict  or  impede 
the  use  which  was  being  made  by  any  other  Party  of  its  Parcel. 

(3)  SERA  shall  also  have  the  right  to  use  any  common 
support  facilities  which  were  designed  and  constructed  in 
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connection  with  the  existing  Improvements  for  the  use  of  future 
Improvements  on  such  Parcel,  provided,  however,  that  SFRA  or  the 
new  developer  shall,  where  requested  by  the  Tenants  or  Owners  of 
those  Parcels  where  the  common  support  facilities  have  already 
been  developed,  share  the  fair  and  reasonable  cost  of  providing 
any  additional  strengthened  or  modified  common  support  facili- 
ties. 

(4)  All  of  the  future  Owners  or  Tenants  in  the  CB-1 
Real  Property  shall  continue  to  have  the  right  to  the  use  of  the 
Common  Area  as  set  forth  in  Section  3 . 2 hereof,  subject  to  their 
obligation  to  continue  to  share  in  the  cost  of  the  security, 
operation,  repair  and  maintenance  of  the  Common  Area  as  more 
particularly  provided  for  in  this  REA. 

Section  22.3.  Plans  and  Specifications. 

Upon  the  occurrence  of  a Terminating  Event  as  to  any 
Parcel,  Article  3 hereof  is  hereby  amended  and  modified  to  pro- 
vide as  follows: 

(1)  SFRA  shall  have  the  right  to  plan  for  and  imple- 
ment the  subsequent  development  of  such  Parcel  without  being 
bound  by  the  plans  previously  approved  under  the  terms  and  condi- 
tions of  the  DDA  or  any  restriction  on  height,  bulk  or  use  of 
such  Parcels  mth  the  reasonable  consent  of  the  other  Parties 
which  consent  shall  not  be  withheld  so  long  as  any  such  develop- 
ment proposed  by  SFRA  does  not  adversely  affect  the  economic 
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value  of  or  interfere  with  the  reasonable  operation  of  the  re- 
maining portions  of  the  CB-1  Real  Property. 

(2)  SFRA  agrees  to  continue  the  same  high  standards 
of  design  and  use  which  were  the  basis  for  the  overall  plan  for 
the  development  agreed  upon  and  approved  by  SFRA,  as  reflected  in 
the  DDA. 

(3)  When  and  as  plans  are  approved  by  SFRA  for  any 
subsequent  development  of  such  Parcel  which  are  not  substantially 
the  same  as  those  plans  and  specifications  which  had  previously 
been  approved  and  included  in  the  DDA,  then  each  of  the  Parties 
hereto  agree  that  Exhibit  B attached  hereto  will,  upon  the  com- 
pletion of  the  construction  of  Improvements  on  such  Parcel,  be 
supplemented  and  amended  to  reflect  the  "as-built"  development 
showing  the  Common  Area,  Permissible  Building  Areas  and  other 
such  information  as  has  previously  been  reflected  on  those  exist- 
ing portions  of  Exhibit  B attached  hereto  approved  by  SFRA  and 
made  a part  of  this  REA.  Each  of  the  Parties  hereto  agree  to  co- 
operate with  SFRA  and  the  new  developer  to  take  whatever  action 
may  be  required  in  order  to  supplement  and  amend  such  Exhibit  B 
to  reflect  any  such  additional  and  subsequent  development. 
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ARTICLE  23 


MISCELLANEOUS 

Section  23. 1 » Exhibits . 

Each  reference  herein  to  an  Exhibit  refers  to  the  appli- 
cable Exhibit  that  is  attached  to  this  REA,  which  Exhibit  may  be 
amended  by  the  Parties  from  time  to  time  in  accordance  with  the 
provisions  of  Article  18  hereof.  All  such  Exhibits  constitute  a 
part  of  this  REA  and  by  this  Section  are  expressly  made  a part 
hereof . 

Section  23.2.  Reference  to  Articles,  Sections  and 
Subparagraphs . 

All  references  herein  to  a given  Article,  Section,  or 
subparagraph  refer  to  the  Article,  Section  or  subparagraph  of 
this  REA. 

Section  23.3.  Table  of  Contents  and  Captions. 

The  table  of  contents  and  captions  of  this  REA  are  in- 
serted only  as  a matter  of  convenience  and  for  reference.  They 
do  not  define,  limit  or  describe  the  scope  or  intent  of  this  REA 
and  they  shall  not  affect  the  interpretation  hereof. 

Section  23.4.  Locative  Adverbs. 

The  locative  adverbs  "herein” , "hereof" , "hereunder" , 
"hereto" , "hereby" , "hereinafter" , and  like  words  wherever  the 
same  appear  herein,  mean  and  refer  to  this  REA  in  its  entirety 
and  not  to  any  specific  Article,  Section  or  subparagraph  hereof. 
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Section  23.5.  REA  for  Exclusive  Benefit  of  the 
Parties  and  SERA. 


Except  for  provisions  expressly  stated  to  be  for  the 
benefit  of  a Mortgagee,  the  provisions  of  this  REA  are  for  the 
exclusive  benefit  of  the  Parties  and  SERA,  their  successors  and 
assigns,  and  not  for  the  benefit  of  nor  give  rise  to  any  claim  or 
cause  of  action  by  any  third  Person,  and  this  REA  shall  not  be 
deened  to  have  conferred  any  rights  upon  any  third  Person.  Upon 
termination  of  any  Lease,  SERA  shall  be  deemed  a successor 
(subject  to  the  provision  of  this  REA)  to  Tenant  thereunder  in- 
cluding without  limitation  the  easements  granted  pursuant  to 
Article  3 of  this  REA. 

Section  23.6.  Waiver  of  Default. 

A waiver  of  any  default  by  a Party  must  be  in  writing 
and  no  such  waiver  shall  be  implied  from  any  omission  by  a Party 
to  take  any  action  in  respect  of  such  default.  No  express  writ- 
ten waiver  of  any  default  shall  affect  any  default  or  cover  any 
period  of  time  other  than  the  default  and  period  of  time  speci- 
fied in  such  express  waiver.  One  or  more  written  waivers  of  any 
default  in  the  performance  of  any  provision  of  this  REA  shall  not 
be  deemed  to  be  a waiver  of  any  subsequent  default  in  the  perfor- 
mance of  the  same  provision  or  any  other  term  or  provision  con- 
tained herein.  The  consent  or  approval  by  a Party  to  or  of  any 
act  or  request  by  another  Party  requiring  consent  or  approval 
shall  not  be  deemed  to  waive  or  render  imnecessary  the  consent  or 
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approval  to  or  of  any  subsequent  similar  acts  or  requests.  The 
rights  and  remedies  given  to  a Party  by  this  REA  shall  be  deemed 
to  be  cumulative  and  no  one  of  such  rights  and  remedies  shall  be 
exclusive  of  any  of  the  others,  or  of  any  other  right  or  remedy 
at  law  or  in  equity  xvhich  a Party  might  otherwise  have  by  virtue 
of  a default  under  the  REA,  and  the  exercise  of  one  such  right  or 
remedy  by  a Party  shall  not  impair  such  Party' s standing  to  exer- 
cise any  other  right  or  remedy. 

Section  23.7.  Recourse . 

Notwithstanding  any  provision  in  this  REA  to  the  con- 
trary, except  as  provided  in  Section  23.19  hereof,  if  any  Party 
or  SERA  has  a claim  against  any  other  Party  hereunder,  the  sole 
remedy  of  any  other  Party  or  SERA  shall  be  to  foreclose  a lien  as 
described  in  Article  8 hereof,  and  no  other  Party  or  SERA  will 
seek  a money  judgment  against  or  seek  specific  performance  by  any 
Party  in  addition  to  foreclosing  such  lien,  except  (after  notice 
as  provided  in  Article  17  hereof) : 

(1)  any  Party  or  SERA  may  recover  from  any 
other  Party  the  amount  of  any  Common  Area  or  Shared  Truck 
Eacility  Maintenance  Costs  accrued  while  such  Party  was  in  pos- 
session of  a Parcel  for  the  CB-1  Real  Property  or  CB-2  Real  Prop- 
erty owing  from  such  Party; 

(2)  if  any  Party  or  SERA  pays  any  insurance 
premium  which  any  Party  failed  to  pay  under  Article  1 3 hereof. 
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such  Party  or  SFRA  may  recover  the  amount  of  any  such  premium 
paid; 

(3)  in  the  event  of  any  bodily  injury  or 
property  damage  caused  by  any  Party  or  its  employees  or  agents  to 
any  other  Party  or  its  Permittees  whether  or  not  insured,  such 
Party  may  recover  from  the  first  Party  all  its  damages  and  costs  ; 

(4)  in  the  event  the  Owner  of  the  Office 
Building  Parcel  fails  to  pay  the  Participation  Payment  in  accor- 
dance with  Section  12.2  hereof,  SFRA  may  recover  from  said  Owner 
the  amount  due  pursuant  to  said  Section  12.2  hereof; 

(5)  as  set  forth  in  Section  3. 4(5) (c)  hereof; 

(6)  in  the  event  a Party  fails  to  raze 
Improvements  in  accordance  with  Section  6.3,  the  SFRA  or  a Party 
performing  such  razing  may  recover  the  costs  incurred  for  such 
razing  from  the  Party  failing  to  so  perform; 

(7)  any  Party  or  SFRA  may  recover  the  costs 
of  enforcing  the  provisions  of  this  Section  23.7,  including  but 
not  limited  to  reasonable  attorneys'  fees; 

(8)  in  the  event  the  Owner  of  the  Office 
Building  Parcel  shall;  (a)  commit  a default  of  its  Restoration 
obligations  with  respect  to  the  Improvements  on  the  Office  Build- 
ing Parcel  or  shall  have  failed  to  insure  the  Improvements  of  the 
Office  Building  Parcel  in  accordance  with  Article  13  hereof  and 
as  a result  of  said  failure  to  insure  shall  not  receive  insurance 
proceeds  to  complete  required  Restoration  of  the  Improvements  to 
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the  Office  Building  Parcel  and  (b)  determine  not  to  commence  and 
complete  Restoration  of  the  Improvements  on  the  Office  Building 
Parcel  as  required  pursuant  to  Article  6 hereof,  SFRA  may  at  its 
election  (by  prior  written  notice  to  the  Owner  of  the  Office 
Building  Parcel  delivered  prior  to  the  commencement  of  any 
Restoration)  recover  from  the  Owner  of  the  Office  Building  Parcel 
an  amount  equal  to  the  fair  market  value  of  the  Participation 
Payment  for  the  remaining  useful  life  of  the  Improvements  on  the 
Office  Building  Parcel  as  if  said  damage  or  destruction  had  not 
occurred.  The  fair  market  value  of  the  Participation  Payment 
shall  be  determined  by  an  appraisal  pursuant  to  Article  16 
hereof.  Payment  shall  be  made  within  sixty  days  of  notice  to  the 
parties  of  the  determination  of  the  appraiser(s) . Upon  payment 
of  the  suras  due  SFRA  pursuant  to  this  subsection,  SFRA  shall  have 
no  further  remedy  regarding  or  right  to  receive  the  Participation 
Payment  and  the  provisions  of  this  REA  relating  thereto  shall  be 
null  and  void;  and 

(9)  so  long  as  the  Parties  hereto  are  re- 
quired to  make  the  Gardens  Contribution  pursuant  to  Section  7.6 
hereof  and  the  Retail  Lease  is  no  longer  in  effect,  in  the  event 
SFRA  shall  fail  to  perform  its  Gardens  obligations  under  the 
Retail  Lease  as  set  forth  in  Article  7 hereof,  any  Party  may  seek 
to  require  specific  performance  thereof  by  the  SFRA;  so  long  as 
the  Retail  Lease  is  in  effect,  in  the  event  SFRA  shall  fail  to 
expend  sums  in  the  Separate  Account  in  accordance  with  Section 
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2« 1 5 of  the  Retail  Lease  as  required  by  the  terms  of  the  Retail 
Lease,  any  Party  may  seek  to  require  specific  performance  thereof 
by  SFRA. 

Section  23.8»  No  Partnership,  Joint  Venture  or 
Principal-Agent  Relationship. 

Neither  anything  in  this  REA  nor  any  acts  of  the  Parties 
shall  be  deemed  by  the  Parties,  or  by  any  third  Person,  to  create 
the  relationship  of  principal  and  agent,  or  of  partnership,  or  of 
joint  venture,  or  of  any  association  between  the  Parties  and  no 
provisions  of  this  REA  are  intended  to  create  or  constitute  any 
person  a third  party  beneficiary  hereof. 

Section  23.9.  Successors . 

This  REA  shall  be  binding  upon  and  inure  to  the  benefit 
of  the  respective  successors  and  assigns  of  the  Parties. 

Section  23.10.  Severability . 

If  any  provision  of  this  REA  shall  to  any  extent  be  in- 
valid or  unenforceable,  the  remainder  of  this  REA  (or  the  appli- 
cation of  such  provision  to  Persons  or  circumstances  other  than 
those  in  respect  of  which  it  is  invalid  or  unenforceable)  shall 
not  be  affected  thereby,  and  each  provision  of  this  REA,  unless 
specifically  conditioned  upon  such  invalid  or  unenforceable  pro- 
vision shall  be  valid  and  enforceable  to  the  fullest  extent  per- 
mitted by  law. 
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Section  23.11.  Governing  Laws . 

This  REA  shall  be  construed  and  governed  in  accordance 
with  the  laws  of  the  State  of  California,  where  the  CB-1  Real 
property  is  located. 

Section  23.12.  Release . 

If  a Party  or  other  Person  obligated  to  comply  with  any 
provisions  of  this  REA  sells,  transfers  or  otherwise  conveys  its 
Parcels  or  any  part  thereof  or  interest  therein,  such  Party  or 
Person  shall,  as  respects  the  Parcel  or  part  thereof  so  conveyed, 
be  released  from  all  obligations,  of  thereafter  complying  with 
the  provisions  of  this  REA  provided: 

(1)  It  gives  notice  to  the  other  Parties  of  its  sale, 
transfer  or  other  conveyance  promptly  after  the  filing  for  record 

of  the  instrument  effecting  the  same; 

(2)  All  amounts  that  are  then  due  and  payable  by  such 
Party  or  Person  to  the  other  Parties  have  been  paid  to  such  other 
Parties ; 

(3)  All  amounts  from  any  insurance  proceeds  or  con- 
demnation awards  required  to  be  used  as  provided  in  this  REA  are 
set  aside  and  committed  for  such  use;  and 

(4)  Such  Party  or  Person  delivers  to  the  other 
Parties  an  instrument  signed  by  its  grantee  in  recordable  form 
that  acknowledges  such  grantee's  assumption  of  the  duties, 
responsibilities  and  obligations  imposed  on  such  Party  or  Person 
by  this  REA  and  assumed  by  such  grantee,  which  instrument  must  be 
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in  a form  reasonably  satisfactory  to  said  other  Parties.  Not- 
withstanding such  Party's  or  Person's  failure  to  provide  the 
other  Parties  with  the  document  described  above  in  this  subpara- 
graph, the  grantee  of  any  sale,  transfer  or  other  conveyance  of 
such  Parcel  or  Property,  or  any  part  thereof,  shall  be  deemed  to 
have  automatically  assumed  all  provisions  of  this  REA  that  such 
Party  or  Person  was  theretofore  obligated  to  perform. 

Section  23.13.  Sale-Leaseback;  Release  of  Fee  Owner 
of  the  Leasehold. 

If  a Party  transfers  its  Parcel  or  any  part  thereof,  for 
the  purpose  of  financing  the  Improvements  thereon  as  permitted 
under  the  DDA  or  any  Lease  or  grant  deed,  and  simultaneously 
enters  into  a leaseback  of  not  less  than  fifteen  (15)  years  (a 
"qualifying  sublease")  with  the  new  fee  owner  of  the  leasehold, 
whereby  the  seller  (i.e.,  the  Party  or  an  affiliate  of  such 
Party)  retains  possessory  rights  in  the  Parcel  (subject,  of 
course,  to  the  terras  of  the  qualifying  sublease),  then,  for  so 
long  as  the  qualifying  sublease  remains  in  existence: 

(1)  For  the  purposes  of  this  REA,  the  new  owner  of 
the  leasehold  of  the  Parcel  shall  be  deemed  to  possess  the  same 
rights  as  a Mortgagee  of  the  Parcel  and  shall  not  thereby  become 
a Party  to  this  REA; 

(2)  The  new  leasehold  owner's  interest  in  the  Parcel 
shall  not  be  subject  to  any  lien  that  might  be  created  under  this 
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REA  except  to  the  same  extent  that  the  interest  of  a Mortgagee 
would  be  so  subject;  and 

(3)  The  seller  shall  have  the  status  of  the  Party  and 
its  rights  and  obligations  hereunder  remain  the  same  as  if  such 
sale  and  leaseback  had  not  occurred. 

If  the  leasehold  estate  under  any  qualifying  sublease  is 
terminated,  then  the  owner  of  the  leasehold  shall  automatically 
become  subject  to  this  REA  and  thus  shall  be  subject  to  all  of 
the  applicable  provisions  hereof  (but  only  from  and  after  such 
termination  of  sublease) . This  result  follows  even  though  the 
qualifying  sublease  contains  language  that  prevents  a merger  of 
the  leasehold  interest  into  the  leasehold  of  the  owner. 

If  the  leasehold  estate  under  any  qualifying  sublease  is 
terminated,  then  during  the  first  twelve  (12)  months  following 
the  termination,  the  interest  of  the  owner  of  the  leasehold  in  a 
Parcel  shall  not  be  subject  to  foreclosure  under  liens  arising 
under  this  REA.  After  said  twelve  (12)-month  period,  the  inter- 
est of  the  owner  of  the  leasehold  shall  be  subject  to  such  liens 
unless  during  said  period  the  owner  of  the  leasehold  enters  into 
a new  sublease  that  would  otherwise  qualify  under  this  Section. 

In  either  event,  the  rights  of  the  owner  of  the  leasehold  shall 
continue  as  though  no  default  had  taken  place  under  the  qualify- 
ing sublease. 

As  used  in  this  Section,  the  term  "sell"  or  "sale  and 
leaseback"  shall  be  deemed  to  include  any  lease  or  sublease  by  a 
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Party  of  all  or  any  part  of  its  Parcel  to  another  Person  for  the 
purpose  of  financing  the  Improvements  on  its  Parcel  and  then  a 
simultaneous  leaseback;  thus  the  provisions  of  this  Section  apply 
to  such  a lease  and  leaseback.  In  addition,  as  used  in  this  Sec- 
tion, the  terra  "ov;ner"  shall  include  a lessee-sublessor  and  the 
term  "fee”  shall  include  a non-possessory  leasehold  of  a lessee- 
lessor  under  a lease-subleaseback  transaction. 

Section  23.14.  Written  Consent  Required. 

Whenever  a Party  is  requested  to  consent  to  or  approve 
of  any  matter  with  respect  to  which  its  consent  or  approval  is 
required  by  this  REA,  such  consent  or  approval  shall  be  given  in 
writing. 

Section  23.15.  Arbitration  of  Matters  of  Reasonable 
Consent . 

In  various  instances  this  REA  provides  that  the  exercise 
of  a right  by,  or  the  performance  of  an  obligation  of,  or  the 
execution  of  an  action  by  a Party,  the  Operator  or  SERA  (herein- 
after in  this  Section  called  the  " Consentee" ) ; 

(1)  Shall  be  subject  to  the  consent  or  approval  of 
another  Party,  the  Operator  or  SERA  (hereinafter  in  this  Section 
called  the  "Consentor")  and  that  the  consent  or  approval  of  the 
Consentor  shall  not  be  unreasonably  withheld;  or 

(2)  Shall  be  subject  to  the  satisfaction  of  the  Con- 
sentor in  the  exercise  of  a reasonable  discretion  or  words  to 

such  effect. 
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Unless  the  provisions  of  this  REA  provide  for  a dif- 
ferent treatment,  process  or  time  period,  in  any  case  described 
above  where  the  Consentor  shall  withhold  its  consent  or  approval 
or  shall  declare  itself  not  to  be  satisfied,  then  the  Consentor' s 
adverse  determination  shall  be  conclusive  upon  the  Consentee, 
unless  within  thirty  (30)  days  after  notice  from  the  Consentor  of 
its  determination  the  Consentee  shall  elect  to  have  the  matter 
submitted  for  determination  by  arbitration  in  accordance  with 
Article  16  hereof.  If  the  Consentor  does  not  notify  the  Con- 
sentee of  its  determination  for  a period  of  thirty  (30)  days 
after  the  Consentee' s request  therefor,  the  Consentor  shall  be 
considered  to  have  made  a determination  favorable  to  the  Con- 
sentee . 

The  submission  to  arbitration  in  accordance  with  this 
REA  shall  be  the  sole  remedy  of  the  Consentee  as  respects  any  ad- 
verse determination  of  the  Consentor,  and  when  any  matter  is  so 
submitted  to  arbitration,  the  sole  issue  shall  be  whether  the 
withholding  of  consent  or  approval  by  the  Consentor  was  reason- 
able or  unreasonable.  If  a determination  is  made  that  the  with- 
holding of  consent  or  approval  was  unreasonable,  then  the  arbi- 
trator shall  annul  such  withholding  of  consent  or  approval  and, 
in  this  event,  such  annulment  shall  be  the  Consentee 's  sole 
remedy,  it  being  the  intention  of  the  Parties  that  in  no  event 
shall  any  such  withholding  of  consent  or  approval  by  the  Con- 
sentor (or  any  decision  and  arbitration  with  respect  thereto) : 
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(a)  impose  any  financial  Liability  upon,  or  re- 
sult in  any  damages  to  the  Consentor;  and/or 

(b)  create  any  right  or  remedy  enforceable  in 
favor  of  the  Consentee  and  against  the  Consentor  in  law  or  in 
equity  (except  by  arbitration  as  provided  above). 

Section  23.1 6.  Covenants  Run  with  the  Land . 

This  REA  is  entered  into  based,  in  part,  upon  the  aut- 
hority of  Sections  33437,  33438  and  33439  of  the  California 
Health  and  Safety  Code  to  effectuate  the  purpose  and  objectives 
of  the  Redevelopment  Plan  and  the  DDA. 

It  is  intended  that  the  covenants,  easements,  agree- 
ments, promises  and  duties  of  each  Party  set  forth  in  this  REA 
shall  be  construed  as  covenants  and  not  as  conditions,  and  that, 
to  the  fullest  extent  legally  possible,  all  such  covenants  shall 
run  with  the  land  or  constitute  equitable  servitudes  as  between 
the  Parcel  of  the  respective  covenantor,  as  the  servient  tene- 
ment, and  the  Parcel  of  the  respective  covenantee,  as  the  domi- 
nant tenement. 

Unless  the  context  indicates  otherwise  and  vdiere 
expressly  provided  to  the  contrary,  every  covenant,  easement, 
agreement  and  promise  of  each  Party  and  SERA  as  set  forth  in  this 
REA  shall  be  deemed  a covenant,  easement,  agreement  and  promise 
made  for  the  joint  and  severable  benefit  of  the  other  Parties  and 
SERA  and  every  duty  of  each  Party  as  set  forth  in  this  REA  shall 
be  deemed  to  run  to  and  for  the  joint  and  severable  benefit  of 
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the  other  Parties  and  SFRA.  Nothing  in  this  paragraph  shall, 
however,  be  construed  to  make  the  obligations  of  any  Party  to  pay 
the  Allocable  Costs  a joint  and  several  obligation  of  all 
Parties . 

Section  23.17.  Rules  for  the  CB-1  Real  Property. 

Each  Party  shall  observe  and  shall  use  its  best  efforts 
to  cause  its  Permittees  to  observe  such  rules  relating  to  the 
CB-1  Real  Property  as  may  be  adopted  from  time  to  time  by  all  of 
the  Parties. 

Section  23.18.  Default  Shall  not  Permit  Termination 
of  REA. 

No  default  under  this  REA  shall  entitle  any  Party  to 
cancel  or  otherwise  rescind  this  REA,  provided,  however,  that 
this  limitation  shall  not  affect  any  other  rights  or  remedies 
that  the  Parties  may  have  by  reason  of  any  default  under  this 
REA. 

Section  23.19.  Right  to  Enjoin. 

In  the  event  of  any  violation  or  threatened  violation  of 
any  of  the  provisions  of  this  REA  by  a Party  or  Occupant,  any 
other  Party  or  SFRA  shall  have  the  right,  subject  to  the  provi- 
sions of  Sections  23.15  and  23.29  hereof,  to  apply  to  a court  of 
competent  jurisdiction  for  an  injunction  against  such  violation 
or  threatened  violation,  but  nothing  in  this  Section  shall  be 
deemed  to  affect  whether  or  not  injunctive  relief  is  available  on 
account  of  such  violation  or  threatened  violation. 
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Section  23.20.  Force  Majeure  Extensions, 


Any  Party  or  SFRA  shall  be  permitted  an  extension  of 
time  for  the  performance  of  any  obligation  under  this  REA  for  any 
Force  Majeure  cause.  The  extension  shall  be  for  the  period  of 
the  delay  due  to  such  cause  and  shall  commence  to  run  from  the 
time  of  the  commencement  of  the  cause  if  notice  by  the  Party  (or, 
if  applicable,  SFRA)  claiming  such  extension  is  given  to  the 
other  Party  or  Parties  within  thirty  (30)  days  after  the 
commencement  of  the  cause;  provided,  however,  that  if  more  re- 
strictive than  the  provisions  hereof,  the  provisions  of  the  DDA, 
any  Lease  or  grant  deed  to  any  Parcel  governing  Force  Majeure 
shall  govern  in  lieu  of  this  provision  as  to  acts  subject  to  said 
provisions  under  said  documents. 

Section  23.21.  Successor  not  a Party. 

The  exceptions  as  referred  to  in  Section  1 . 57  hereof  to 
a successor  Person  becoming  a Party  by  reason  of  any  transfer 
(including  a transfer  by  operation  of  law)  of  the  whole  or  any 
part  of  the  interest  of  any  Party  in  and  to  such  Party's  Parcel 
are  as  follows : 

(1)  While  and  so  long  as  the  transferring  Party  re- 
tains the  entire  possessory  interest  in  the  Parcel  or  portion 
thereof  so  transferred  by  way  of  a Mortgage,  in  which  event  only 
the  Person  owning  such  possessory  interest  shall  have  the  status 
of  a Party; 
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(2)  The  transfer  is  followed  immediately  by  a lease- 
back or  subleaseback  of  the  same  Parcel  or  portion  thereof  by 

such  Party  or  an  affiliate  thereof  (a  lease  and  leaseback  or  a 
sublease  and  subleaseback) , in  which  event  only  the  lessee  or 
sublessee,  as  the  case  may  be,  entitled  to  possession  of  the  Par- 
cel shall  have  the  status  of  Party  so  long  as  the  lease  or  sub- 
lease in  question  has  not  expired  or  been  terminated; 

(3)  The  transfer  is  by  way  of  a sublease,  other  than 
as  provided  in  subparagraph  (2)  above; 

(4)  The  successor  acquires  by  such  transfer  or  conve- 


yance : 


cel;  or 


(a)  less  than  all  of  a Party's  interest  in  Par- 


(b)  an  undivided  interest,  such  as  that  of  joint 
tenant,  or  tenant  in  common,  in  such  Party's  Parcel,  or  as  a 
beneficial  owner  in  such  Party's  interest  in  its  Parcel. 

(5)  (a)  In  the  circumstances  described  in  subsection 

(4) , the  Persons  holding  all  of  the  interest  in  such  Parcel  are 
to  be  jointly  considered  a single  Party.  In  order  that  other 
Parties  shall  not  be  required,  with  respect  to  said  Parcel  to  ob- 
tain the  action  or  agreement  of,  or  to  proceed  against,  more  than 
one  Person  in  carrying  out  or  enforcing  the  terms,  covenants, 
provisions  and  conditions  of  this  REA,  then  in  the  circumstances 
described  in  subsection  (4) (a)  above,  the  person  holding  the  in- 
terest of  the  Party  in  and  to  not  less  than  seventy  percent  (70%) 
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of  said  Parcel  in  question,  and  in  the  circumstances  described  in 
subsection  (4) (b)  above,  the  Persons  holding  not  less  than 
seventy  percent  (70%)  in  interest  in  such  Parcel  or  the  holders 
of  undivided  interests  totalling  not  less  than  seventy  percent 
(70%)  of  the  entire  estate  in  and  to  said  Parcel  in  question 
shall  designate  one  of  their  number  as  such  Party's  agent  to  act 
on  behalf  of  all  such  Persons.  If  any  Parcel  is  owned  by  Persons 
owning  an  undivided  interest  therein  under  any  form  of  joint  or 
common  ownership,  then  in  the  determination  of  such  seventy  per- 
cent (70%)  in  interest  each  such  owner  of  such  undivided  interest 
shall  be  deemed  to  represent  a percentage  in  interest  in  such 
Parcel,  Any  interest  owned  by  any  Person  who  is  a minor  or  is 
likewise  suffering  under  any  legal  disability  shall  be  dis- 
regarded in  the  making  of  such  designation  unless  there  is  at 
such  time  a duly  appointed  guardian  or  other  legal  representative 
fully  empowered  to  act  on  behalf  of  such  Person, 

(b)  In  the  absence  of  such  written  designa- 
tion, the  acts  of  the  Party  whose  interest  is  so  divided  or  held 
in  undivided  interests  (whether  or  not  it  retains  any  interest  in 
the  Parcel  in  question)  shall  be  binding  upon  all  Persons  having 
an  interest  in  said  Parcel  in  question,  until  such  time  as 
written  notice  of  such  designation  is  given  and  recorded  in  the 
office  of  the  County  Recorder  of  the  County  and  State  in  which 
said  Parcel  is  located,  and  a copy  thereof  is  served  upon  each  of 
the  other  Parties  in  accordance  with  the  provisions  of  Article  17 
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hereof,  except  that  such  notice  shall  be  furnished  by  registered 
or  certified  mail,  return  receipt  requested;  provided,  however 
that  in  the  following  instances  all  of  the  other  Parties  acting 
jointly,  or  in  the  failure  of  such  joint  action  any  other  Party 
at  any  time  may  make  such  designation  of  the  Party's  Agent: 

(i)  If  at  any  time  after  any  designa- 
tion of  a Party's  agent  in  accordance  with  the  provisions  of  this 
subparagraph  (4) , there  shall  for  any  reason  be  no  duly  desig- 
nated Party's  agent  of  whose  appointment  all  other  Parties  have 
been  notified  as  herein  provided; 

(ii)  If  a Party's  agent  has  not  been  so 
designated  and  such  written  notice  of  designation  has  not  been 
given  thirty  (30)  days  after  any  other  Party  shall  become  aware 
of  any  change  in  the  ownership  of  any  portion  of  interest  in  the 
CB-1  Real  Property;  or 

(iii)  If  the  designation  of  such  Party's 
agent  earlier  than  the  expiration  of  such  thirty  (30)-day  period 
shall  be  reasonably  necessary  to  enable  any  other  Party  to  comply 
with  any  of  its  obligations  under  this  REA  or  to  take  any  other 
action  which  may  be  necessary  to  carry  out  the  purposes  of  this 
REA. 


(6)  (a)  The  exercise  of  any  powers  and  rights  of  a 

Party  under  this  REA  by  such  Party's  agent  shall  be  binding  upon 
all  Persons  having  an  interest  in  any  Parcel  owned  by  such 
Party.  Such  Party's  agent  shall,  so  long  as  such  designation 
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remains  in  effect,  be  a Party  hereunder  and  the  remaining  Persons 
owning  the  Parcel  in  question  shall  be  deemed  not  to  be  Par- 
ties. The  other  Parties  shall  have  the  right  to  deal  with  and 
rely  upon  the  acts  or  omissions  of  such  Party's  agent  in  the 
performance  of  this  REA;  but  such  designation  shall  not,  however, 
relieve  any  Person  from  the  obligations  created  by  this  REA. 

(b)  Any  Person  designated  a Party's  agent 
pursuant  to  the  provisions  of  this  subsection  (6)  of  this  Section 
shall  be  the  agent  of  his  principals,  upon  whom  service  of  any 
process,  writ,  summons,  order  or  other  mandate  of  any  nature,  of 
any  court  in  any  action,  suit  or  proceeding  arising  out  of  this 
REA,  or  any  demand  for  arbitration  may  be  made  and  service  upon 
such  Party's  agent  shall  constitute  due  and  proper  service  of  any 
such  matter  upon  its  principal.  Until  a successor  Party's  agent 
has  been  appointed  and  notice  of  such  appointment  has  been  given 
pursuant  to  the  provisions  of  subsection  (5) , the  previous  desig- 
nation of  a Party's  agent  shall  remain  irrevocable. 

(7)  Upon  any  transfer  or  conveyance,  which  transfer 
or  conveyance  would  create  a new  Party,  pursuant  to  the  terras 
hereof,  then  the  powers,  rights  and  interest  herein  conferred 
upon  such  new  Party  with  respect  to  the  Parcel  so  conveyed,  shall 
be  deemed  assigned,  transferred  or  conveyed  to  such  transferee  or 
grantee,  and  the  obligations  herein  conferred  upon  such  new  Party 
shall  be  deemed  assumed  by  such  transferee  or  grantee  with 
respect  to  the  Parcel  so  acquired  as  respects  all  obligations  to 
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be  performed  from  and  after  the  date  of  such  assignment,  transfer 
or  conveyance. 

Section  23.22.  Correction  of  Parcel  and  Easement 
Descriptions . 

It  is  recognized  that  by  reason  of  construction  errors, 
tolerances  or  variations  the  Improvements  may  not  be  constructed 
precisely  within  a Parcel.  In  the  event  that  any  Party  shall 
cause  an  "as-built"  survey  to  be  made  of  its  Improvements  in  the 
CB-1  Real  Property,  such  Party  shall,  without  cost  to  the  Parties 
or  SFRA,  furnish  a copy  thereof  to  each  other  Party  and  SFRA.  If 
a survey  discloses  that  the  Improvements  of  a Party  have  not  been 
constructed  completely  within  the  boundaries  of  its  respective 
Parcel,  then  upon  request  of  the  encroaching  Party,  each  other 
Party  and  SFRA,  if  applicable,  upon  whose  Parcel  such  Improve- 
ments have  been  constructed  shall  grant  an  easement  over  that 
part  of  its  Parcel  required  to  reflect  the  use  of  its  Parcel  and 
thus  correct  the  descriptions.  The  Parties  and  SFRA  shall  also 
amend  the  description  of  any  easement  areas  affected  by  such 
Parcel  description  corrections. 

Nothing  herein  contained  shall  in  any  manner  be  con- 
strued as  diminishing  or  be  deemed  to  constitute  a waiver  of  any 
rights  of  a Party  resulting  from  another  Party's  failure  to  con- 
struct its  Improvements  as  herein  required  and  this  Section  shall 
not  relieve  or  excuse  a Party  from  exercising  all  due  diligence 
to  construct  its  Improvements  within  its  Parcel. 
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Section  23.23.  Generally  Accepted  Accounting  Principles. 


Whenever  in  this  REA  there  is  a provision  requiring  the 
determination  of  the  cost  or  expense  of  any  construction,  re- 
placement, repair,  maintenance  or  operation  and  including  without 
limitation  Development  Costs,  such  cost  or  expense  shall  be 
determined  on  the  basis  of  generally  accepted  accounting 
principles . 

Section  23.24.  Counterparts . 

This  REA  may  be  signed  in  several  counterparts,  each  of 
which  shall  be  deemed  an  original,  and  all  such  counterparts 
shall  constitute  one  and  the  same  instrument. 

The  signature  of  a Party  to  any  counterpart  may  be  re- 
moved and  attached  to  any  other  counterpart.  Any  counterpart  to 
which  is  attached  the  signatures  of  ail  Parties  shall  constitute 
an  original  of  this  REA. 

Section  23.25.  Attorneys'  Fees. 

In  the  event  any  Party,  Parties  or  SERA  shall  institute 
any  action  or  proceeding,  excluding  any  arbitration  proceeding, 
against  the  other  or  others  relating  to  the  provisions  of  this 
REA,  or  any  default  hereunder,  then,  and  in  that  event,  the  un- 
successful litigant(s)  in  such  action  or  proceeding  agree(s)  to 
reimburse  the  successful  litigant(s)  therein  for  the  reasonable 
expenses  of  attorneys'  fees  (including  the  reasonable  cost  of 
outside  counsel  and  the  cost  allocable  to  in-house  counsel)  and 
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disbursements  incurred  therein  by  the  successful  litigant(s)  as 
determined  by  the  court. 

Section  23.26.  Breach  Shall  Not  Defeat  Mortgage. 

A breach  of  any  of  the  terms,  conditions,  covenants,  or 
restrictions  of  this  REA  shall  not  defeat  or  render  invalid  the 
lien  of  any  Mortgage  made  in  good  faith  and  for  value,  but  sub- 
ject to  Article  6 , Article  8 , and  Section  23 . 29  hereof,  such 
term,  condition,  covenant  or  restriction  shall  be  binding  upon 
and  effective  against  any  Person  who  becomes  a Party  by  acquiring 
title  to  a Parcel  or  any  portion  thereof  by  foreclosure,  trus- 
tee's sale  or  otherwise. 

Section  23.27.  Estoppel  Certificate. 

Each  Party  and  SERA  hereby  severally  covenants  that 
within  ten  (10)  days  after  a written  request  of  any  other  Party, 
it  will  issue  to  such  other  Party,  or  to  any  Mortgagee,  or  to  any 
prospective  purchaser  or  prospective  Mortgagee  specified  by  such 
requesting  Party,  an  estoppel  certificate  stating:  (i)  whether 

the  Party  to  whom  the  request  has  been  directed  knows  of  any  de- 
fault under  this  REA,  and  if  there  are  known  defaults  specifying 
the  nature  thereof;  (ii)  whether  this  REA  has  been  modified  or 
amended  in  any  way  (or  if  it  has,  then  stating  the  nature 
thereof);  and  (iii)  that  to  the  Party's  knowledge  this  RE1\  as  of 
that  date  is  in  full  force  and  effect  or,  if  not,  so  stating. 

Such  statement  shall  act  as  a waiver  of  any  claim  by  the  Party 
furnishing  it  to  the  extent  such  claim  is  based  upon  facts 
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contrary  to  those  asserted  in  the  statement  and  to  the  extent  the 
claim  is  asserted  against  a bona  fide  encumbrance  or  purchaser 
for  value  without  knowledge  of  facts  to  the  contrary  of  those 
contained  in  the  statement,  and  who  has  acted  in  reasonable 
reliance  upon  the  statement.  However,  such  statement  shall  in  no 
event  subject  the  Party  furnishing  it  to  any  liability  whatso- 
ever, notwithstanding  the  negligent  or  otherwise  inadvertent 
failure  of  such  Party  to  disclose  correct  and/or  relevant  infor- 
mation . 

Section  23.28.  Time  of  Essence. 

Time  is  of  the  essence  with  respect  to  the  performance 
of  each  of  the  covenants  and  agreements  contained  in  this  REA. 

Section  23.29.  Liability  of  Mortgagees. 

Subject  to  the  provisions  of  Section  6.4  hereof,  if  any 
Mortgagee  or  any  purchaser  at  any  foreclosure  sale  acquires  title 
to  the  mortgaged  property,  whether  by  foreclosure,  or  by  deed  in 
lieu  of  foreclosure,  or  otherwise,  such  Mortgagee  or  purchaser 
shall  only  be  liable  for  the  obligations  of  the  Party  which 
granted  or  executed  the  applicable  Mortgage  and  which  accrue 
under  this  REA  from  and  after  the  earlier  of  (i)  the  date  of  its 
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acquisition  of  title,  or  (ii)  the  date  upon  which  such  Mortgagee 
takes  possession  of  the  mortgaged  property. 

IN  WITNESS  WHEREOF,  each  Party  has  caused  this  REA  to  be 
signed  and  sealed  as  of  the  day  and  year  first  above  written,  but 
this  REA  shall  not  be  effective  until  it  is  recorded  in  the 
Official  Records  of  the  City  and  County  of  San  Francisco, 

Cal ifornia . 

YBG  ASSOCIATES 

a California  limited  partnership 

By  OLYMPIA  & YORK  CALIFORNIA 
EQUITIES  CORP. , 

General  Partner 


By  

Its  

By  MARRIOTT  CORPORATION, 
General  Partner 


Its  

THE  REDEVELOPMENT  AGENCY  OF  THE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO, 
CALIFORNIA 


By 

By 
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EXHIBIT  A TO  ATTACHnENT  NO  16 


(R.E.A.) 

LEGAL  DESCRIPTION  OF  CBl  REAL  PROPERTY 


CENTRAL  BLOCK  1 
PAGE  1 of  3 
SEPTEMBER  17.  1984 
(FINAL) 

LEGAL  DESCRIPTION 

ALL  OF  THE  REAL  PROPERTY  SITUATE  IN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
STATE  OF  CALIFORNIA,  DESCRIBED  AS  FOLLOWS: 

NOTE  1:  ALL  ELEVATIONS  HEREINAFTER  MENTIONED  REFER  TO  CITY  AND  COUNTY 
OF  SAN  FRANCISCO  DATUM. 

CENTRAL  BLOCK  1: 


ALL  THAT  REAL  PROPERTY  DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF  MISSION 
STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHEASTERLY 
ALONG  SAID  LINE  OF  MISSION  STREET  304.85  FEET;  THENCE  AT  A RIGHT  ANGLE 
NORTHWESTERLY  160.052  FEET  TO  THE  SOUTHEASTERLY  LINE  OF  JESSIE  STREET; 

THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  ALONG  SAID  LINE  OF  JESSIE  STREET 
34.15  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  0.76  FEET;  THENCE  AT  A 
RIGHT  ANGLE  NORTHEASTERLY  100.547  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY 
160.812  FEET  TO  THE  NORTHWESTERLY  LINE  OF  MISSION  STREET;  THENCE  AT  A RIGHT 
ANGLE  NORTHEASTERLY  ALONG  SAID  LINE  OF  MISSION  STREET  239.407  FEET  TO  A 
POINT  DISTANT  THEREON  147  FEET  SOUTHWESTERLY  FROM  THE  SOUTHWESTERLY  LINE 
OF  THIRD  STREET;  THENCE  NORTHWESTERLY  AT  A RIGHT  ANGLE  TO  THE  NORTHWESTERLY 
LINE  OF  MISSION  STREET  105.167  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY 
147  FEET  TO  THE  SOUTHWESTERLY  LINE  OF  THIRD  STREET;  THENCE  AT  A RIGHT  ANGLE 
NORTHWESTERLY  ALONG  SAID  LINE  OF  THIRD  STREET  55.056  FEET  TO  A POINT  DISTANT 
THEREON  185  FEET  SOUTHEASTERLY  FROM  THE  SOUTHEASTERLY  LINE  OF  STEVENSON 
STREET;  THENCE  SOUTHWESTERLY  AT  A RIGHT  ANGLE  TO  SAID  LINE  OF  THIRD  STREET 
220  FEET  TO  THE  SOUTHEASTERLY  PROLONGATION  OF  THE  SOUTHWESTERLY  LINE  OF 
STEVENSON  STREET;  THENCE  AT  A RIGHT  ANGLE  NORTHWESTERLY  ALONG  THE  SOUTHEASTERLY 
PROLONGATION  OF  SAID  SOUTHWESTERLY  LINE  OF  STEVENSON  STREET  AND  ALONG  SAID  LINE 
OF  STEVENSON  STREET,  A TOTAL  DISTANCE  OF  115  FEET  TO  THE  SOUTHEASTERLY  LINE 
OF  STEVENSON  STREET;  THENCE  ALONG  THE  COURSES  AND  DISTANCES  FOLLOWING  THE 
SOUTHERLY  LINES  OF  STEVENSON  STREET:  SOUTHWESTERLY  65.241  FEET;  WESTERLY  35.355 
FEET;  NORTHWESTERLY  45  FEET;  SOUTHWESTERLY  25.083  FEET  TO  THE  SOUTHWESTERLY 
LINE  OF  STEVENSON  STREET;  THENCE  NORTHWESTERLY  ALONG  SAID  SOUTHWESTERLY  LINE 
OF  STEVENSON  STREET  AND  ALONG  THE  NORTHWESTERLY  PROLONGATION  OF  SAID  LINE  OF 
STEVENSON  STREET  A TOTAL  DISTANCE  OF  105  FEET;  THENCE  AT  A RIGHT  ANGLE  NORTH- 
EASTERLY 10.083  FEET  TO  A POINT  DISTANT  325.241  FEET  SOUTHWESTERLY  AT  A 
RIGHT  ANGLE  TO  THE  SOUTHWESTERLY  LINE  OF  THIRD  STREET;  THENCE  NORTHWESTERLY 
PARALLEL  WITH  THE  SOUTHWESTERLY  LINE  OF  THIRD  STREET  100  FEET  TO  THE  SOUTH- 
EASTERLY LINE  OF  MARKET  STREET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  ALONG 
SAID  LINE  OF  MARKET  STREET  350.602  FEET  TO  A POINT  DISTANT  THEREON  150.111 
FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET,  SAID  POINT 
BEING  ON  THE  NORTHWESTERLY  PROLONGATION  OF  THE  SOUTHWESTERLY  LINE  OF 
STEVENSON  STREET;  THENCE  SOUTHEASTERLY  ALONG  THE  NORTHWESTERLY  PROLONGATION 
OF  SAID  LINE  OF  STEVENSON  STREET  AND  ALONG  SAID  LINE  OF  STEVENSON  STREET  AND 
ALSO  ALONG  THE  SOUTHEASTERLY  PROLONGATION  OF  SAID  LINE  OF  STEVENSON  STREET, 

A TOTAL  DISTANCE  OF  205  FEET  TO  THE  SOUTHEASTERLY  LINE  OF  STEVENSON  STREET; 
THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  ALONG  SAID  LINE  OF  STEVENSON  STREET 
150.111  FEET  TO  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  AT  A RIGHT 
ANGLE  SOUTHEASTERLY  ALONG  SAID  LINE  OF  FOURTH  STREET  345.223  FEET  TO  THE 
POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  362  AND  PORTIONS  OF  OPERA  ALLEY, 

JESSIE  STREET  AND  STEVENSON  STREET. 
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CENTRAL  BLOCK  1 
PAGE  2 of  3 
SEPTEMBER  17,  1984 
(FINAL) 

EXCEPTING  THEREFROM  THE  FOLLOWING  DESCRIBED  PARCEL 


ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  26  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  ON  THE  SOUTHEASTERLY  LINE  OF  STEVENSON  STREET  AT  A POINT 
DISTANT  THEREON  150.111  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE 
OF  FOURTH  STREET;  THENCE  NORTHWESTERLY  PARALLEL  WITH  THE  NORTHEASTERLY 
LINE  OF  FOURTH  STREET,  A DISTANCE  OF  90  FEET  TO  THE  NORTHWESTERLY  LINE  OF 
STEVENSON  STREET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  ALONG  SAID  LINE  OF 
STEVENSON  STREET  35  FEET  TO  THE  NORTHEASTERLY  LINE  OF  STEVENSON  STREET; 
THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  ALONG  SAID  LINE  OF  STEVENSON  STREET 
90  FEET  TO  THE  SOUTHEASTERLY  LINE  OF  STEVENSON  STREET;  THENCE  AT  A RIGHT 
ANGLE  SOUTHWESTERLY  ALONG  SAID  LINE  OF  STEVENSON  STREET  35  FEET  TO  THE 
POINT  OF  BEGINNING. 

BEING  A PORTION  OF  STEVENSON  STREET. 


ALSO  EXCEPTING  THEREFROM  THE  FOLLOWING  DESCRIBED  PARCEL 


CB1  RESIDENTIAL  PARCEL  (LOWER  LEVELS) 


LEVELS  A AND  B 

ALL  THAT  REAL  PROPERTY  BELOW  A HORIZONTAL  PLANE  AT  ELEVATION  24.0  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  BELOW  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  ON  THE  NORTHWESTERLY  LINE  OF  MISSION  STREET  AT  A POINT  DISTANT 
THEREON  599.454  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  RUNNING  THENCE  NORTHEASTERLY  ALONG  SAID  LINE  OF  MISSION  STREET 
79.50  FEET  TO  A POINT  DISTANT  THEREON  147  FEET  SOUTHWESTERLY  FROM  THE 
SOUTH  WESTERLY  LINE  OF  THIRD  STREET;  THENCE  NORTHWESTERLY  AT  A RIGHT  ANGLE 
TO  THE  NORTHWESTERLY  LINE  OF  MISSION  STREET  160.223  FEET  TO  A POINT 
DISTANT  185  FEET  SOUTHEASTERLY  AT  A RIGHT  ANGLE  FROM  THE  SOUTHEASTERLY  LIN 
OF  STEVENSON  STREET;  THENCE  SOUTHWESTERLY  PARALLEL  WITH  THE  NORTHWESTERLY 
LINE  OF  MISSION  STREET  79.50  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY 
160.223  FEET  TO  THE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  362  AND  A PORTION  OF  JESSIE  STREET 
VACATED  PER  RESOLUTION  NUMBER  106-75. 
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CBl  RESIDENTIAL  PARCEL  (UPPER  LEVELS) 


LEVELS  C,  E AND  F 


ALL  THAT  REAL  PROPERTY  ABOVE  A HORIZONTAL  PLANE  AT  ELEVATION  24.0  FEET, 
BOUNDED  BY  PLANES  PROJECTED  VERTICALLY  ABOVE  THE  LIMITS  OF  CERTAIN  LAND 
DESCRIBED  AS  FOLLOWS: 

BEGINNING  ON  THE  NORTHWESTERLY  LINE  OF  MISSION  STREET  AT  A POINT  DISTANT 
THEREON  599.454  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 
STREET;  RUNNING  THENCE  NORTHEASTERLY  ALONG  SAID  LINE  OF  MISSION  STREET 
79.50  FEET  TO  A POINT  DISTANT  THEREON  147  FEET  SOUTHWESTERLY  FROM  THE 
SOUTHWESTERLY  LINE  OF  THIRD  STREET;  THENCE  NORTHWESTERLY  AT  A RIGHT  ANGLE 
TO  THE  NORTHWESTERLY  LINE  OF  MISSION  STREET  123  FEET;  THENCE  AT  A RIGHT 
ANGLE  SOUTHWESTERLY  79.50  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY 
123  FEET  TO  THE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  362. 

EXCEPTING  THEREFROM  THE  FOLLOWING  DESCRIBED  RETAIL  PARCEL 


LEVEL  C 


CB1:R11C 


ALL  THAT  REAL  PROPERTY  BETWEEN  TWO  HORIZONTAL  PLANES,  ONE  AT  ELEVATION  24.0 
FEET  AND  THE  OTHER  AT  ELEVATION  43.0  FEET.  THIS  SPACE  IS  BOUNDED  BY  VERTICAL 
PLANES  WHICH  EXTEND  BETWEEN  THE  AFORESAID  HORIZONTAL  PLANES,  THE  LIMITS  OF 
SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS; 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF  MISSION 
STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHEASTERLY 
ALONG  SAID  LINE  OF  MISSION  STREET  599.454  FEET;  THENCE  AT  A RIGHT  ANGLE 
NORTHWESTERLY  18  FEET  TO  THE  TRUE  POINT  OF  BEGINNING;  THENCE  NORTHWESTERLY 
PERPENDICULAR  TO  THE  NORTHWESTERLY  LINE  OF  MISSION  STREET  105  FEET;  THENCE 
AT  A RIGHT  ANGLE  NORTHEASTERLY  79.50  FEET  TO  A POINT  DISTANT  147  FEET 
SOUTHWESTERLY  AT  A RIGHT  ANGLE  TO  THE  SOUTHWESTERLY  LINE  OF  THIRD  STREET; 
THENCE  SOUTHEASTERLY  PARALLEL  WITH  THE  SOUTHWESTERLY  LINE  OF  THIRD  STREET 
53  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  38  FEET;  THENCE  AT  A RIGHT 
ANGLE  SOUTHEASTERLY  52  FEET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  41.50 
FEET  TO  THE  TRUE  POINT  OF  BEGINNING. 

BEING  A PORTION  OF  100  VARA  BLOCK  NO.  362 
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EXHIBIT  B 


To  Attachment  No . 16 
Site  Plan  of  Phase  II 


See  Sheets  10  through  21  of  the  Site  Plan, 


Attachment  No 
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EXHIBIT  C TO  ATTACHHENT  NO.  16 


(R.E.A.) 

LEGAL  DESCRIPTION  OF  CB-2  REAL  PROPERTY 


CENTRAL  BLOCK  2 
PAGE  1 of  1 
SEPTEMBER  17,  1984 
(FINAL) 


LEGAL  DESCRIPTION 

ALL  OF  THE  REAL  PROPERTY  SITUATE  IN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
STATE  OF  CALIFORNIA,  DESCRIBED  AS  FOLLOWS: 

NOTE  1:  ALL  ELEVATIONS  HEREINAFTER  MENTIONED  REFER  TO  CITY  AND  COUNTY  OF 

SAN  FRANCISCO  DATUM. 

CENTRAL  BLOCK  2: 


PARCEL  ONE: 


ALL  THAT  REAL  PROPERTY  DESCRIBED  AS  FOLLOWS: 

BEGINNING  AT  THE  POINT  OF  INTERSECTION  OF  THE  NORTHWESTERLY  LINE  OF  HOWARD 
STREET  WITH  THE  NORTHEASTERLY  LINE  OF  FOURTH  STREET;  THENCE  NORTHWESTERLY 
ALONG  SAID  LINE  OF  FOURTH  STREET  550.25  FEET  TO  THE  SOUTHEASTERLY  LINE  OF 
MISSION  STREET;  THENCE  AT  A RIGHT  ANGLE  NORTHEASTERLY  ALONG  SAID  LINE  OF 
MISSION  STREET  825.954  FEET  TO  THE  SOUTHWESTERLY  LINE  OF  THIRD  STREET; 
THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  ALONG  SAID  LINE  OF  THIRD  STREET 
550.25  FEET  TO  THE  NORTHWESTERLY  LINE  OF  HOWARD  STREET;  THENCE  AT  A RIGHT 
ANGLE  SOUTHWESTERLY  ALONG  SAID  LINE  OF  HOWARD  STREET  825.954  FEET  TO  THE 
POINT  OF  BEGINNING. 

BEING  ALL  OF  100  VARA  BLOCK  NO.  363  AND  PORTIONS  OF  MINNA  STREET  AND 
NATOMA  STREET,  VACATED  BY  RESOLUTION  NO.  672-71  AND  RESOLUTION  NO.  106-75, 
ADOPTED  NOVEMBER  29,  1971  AND  FEBRUARY  3,  1975,  RESPECTIVELY,  BY  THE 
BOARD  OF  SUPERVISORS  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO,  STATE  OF 
CALIFORNIA. 

TOGETHER  WITH: 


AN  EASEMENT  FOR  THE  PURPOSE  OF  A PEDESTRIAN  BRIDGE  OVER  MISSION  STREET, 
MORE  PARTICULARLY  DESCRIBED  AS  FOLLOWS: 

ALL  THAT  REAL  PROPERTY  BETWEEN  TWO  HORIZONTAL  PLANES,  ONE  AT  ELEVATION 
37  FEET  AND  THE  OTHER  AT  ELEVATION  63  FEET.  THIS  REAL  PROPERTY  IS  BOUNDED 
BY  VERTICAL  PLANES  WHICH  EXTEND  BETWEEN  THE  AFORESAID  HORIZONTAL  PLANES, 
THE  LIMITS  OF  SAID  VERTICAL  PLANES  BEING  MORE  PARTICULARLY  DESCRIBED 
AS  FOLLOWS: 

BEGINNING  ON  THE  SOUTHEASTERLY  LINE  OF  MISSION  STREET  AT  A POINT  DISTANT 

THEREON  230  FEET  NORTHEASTERLY  FROM  THE  NORTHEASTERLY  LINE  OF  FOURTH 

STREET;  THENCE  NORTHWESTERLY  AT  A RIGHT  ANGLE  TO  SAID  LINE  OF  MISSION 
STREET  82.50  FEET  TO  THE  NORTHWESTERLY  LINE  OF  MISSION  STREET;  THENCE 
AT  A RIGHT  ANGLE  NORTHEASTERLY  ALONG  SAID  LINE  OF  MISSION  STREET  30  FEET; 
THENCE  AT  A RIGHT  ANGLE  SOUTHEASTERLY  82.50  FEET  TO  THE  SOUTHEASTERLY 
LINE  OF  MISSION  STREET;  THENCE  AT  A RIGHT  ANGLE  SOUTHWESTERLY  ALONG  SAID 

LINE  OF  MISSION  STREET  30  FEET  TO  THE  POINT  OF  BEGINNING. 


BEING  A PORTION  OF  AIRSPACE  OF  MISSION  STREET. 
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EXHIBIT  D 


To  Attachment  No.  16 
Retail  Lease 


See  Retail  Lease  Attachment  No.  7B  to  DBA. 


EXHIBIT  E 


To  Attachment  No.  16 


Retail  Store  Front  Criteria 

[To  be  provided  at  the  time  of  submission 
of  preliminary  construction  documents  for 
Retail  Parcels  as  set  forth  in  the  DDA. ] 
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Allocable  Costs 


EXHIBIT  F 

To  Attachment  No.  16 


The  Allocable  Costs  (as  defined  under  Section  7.7  of  the 
REA  to  which  this  Exhibit  F is  attached)  shall  be  allocated  among 
the  Parties  in  accordance  with  the  following  formula: 

The  sum  of  the  (i)  Common  Area  and  Shared  Truck 
Facilities  Maintenance  Costs  on  the  CB-1  Real  Property,  plus  (ii) 
Sixty-five  percent  (65%)  of  the  costs  of  operating,  maintaining, 
repairing  and  securing  the  CB-2  Real  Property  Common  Area,  plus 
(iii)  Sixty-five  percent  (65%)  of  the  Gardens  Contribution  shall 
be  paid  by  the  respective  Parties  as  follows: 

Retail  Tenant  - 55.0% 

Tenant  of  the  Hotel  Parcel  - 25.5% 

Owner  of  the  Office  Building  Parcel  - 22.5% 

The  remaining  Thirty-five  percent  (35%)  of  the  Gardens 
Contribution  and  the  costs  of  operating,  maintaining,  repairing 
and  securing  the  CB-2  Real  Property  Common  Area  shall  be 
allocated  to  the  ARE  parcels. 

As  used  in  this  Exhibit  F,  the  "ARE  Parcels"  mean  the 
CB-2  Amusement,  Entertainment  and  Recreation  Parcels  defined  in 
the  Retail  Lease  and  generally  so  designated  on  Exhibit  B to  the 
REA  to  which  this  Exhibit  F is  attached. 

Allocation  of  Certain  Development  Costs 

In  accordance  with  Article  12  of  the  REA,  costs  incurred 
by  and  reasonably  allocable  to  the  Owner  of  the  Office  Building 
Parcel  in  connection  with  the  construction  of  initial  Improve- 
ments to  the  Common  Area  are  includable  Development  Costs.  The 
following  allocations  among  the  Parties  of  such  Common  Area 
Development  Costs  shall  apply  as  to  the  specific  portions  of  the 
Common  Area  identified  below  (as  such  portions  are  generally  so 
designated  on  Exhibit  B to  this  REA): 

Galleria  (other  than  100%  as  a Development  Cost 

Galleria  Pergola)  - of  the  Retail  Tenant 
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Gaiieria  Pergola  - 


St.  Patrick's  Plaza  - 


Market  Street  Plaza  - 


50%  as  a Development  Cost 
of  the  Retail  Tenant  and  25% 
each  as  a Development  Cost  of 
the  Owner  of  the  Office 
Building  Parcel  and  the  Tenant 
of  the  Hotel  Parcel 

33-1 /3%  each  as  a Development 
Cost  of  the  Retail  Tenant,  the 
Owner  of  the  Office  Building 
Parcel  and  the  Tenant  of  the 
Hotel  Parcel 

50%  each  as  a Development  Cost 
of  the  Owner  of  the  Office 
Building  Parcel  and  the  Tenant 
of  the  Hotel  Parcel 


The  foregoing  only  limit  the  allocations  of  the 
and  Allocable  Costs  among  the  Parties  as  to  the 
of  the  Common  Area  or  Allocable  Costs  set  forth 


Development  Costs 
specific  portions 
above . 
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EXHIBIT  G 


SIGN  CRITERIA 
To  Attachment  No.  16 

1.  Signs  shall  be  of  a character  and  variety  which  imparts 
information  about  the  project  and  vitality  to  it  without 
obscuring  the  actual  message. 

2.  A unified  signage  system  shall  provide  ample  orientation  and 
direction  throughout  the  project. 

3.  Where  appropriate,  information  shall  be  expressed  through 
symbols  rather  than  words. 

4.  Signs  and  images  that  pertain  to  safety,  direction  and  orien- 
tation shall  be:  1)  located  consistently  in  major  paths  and 

intersections;  2)  shall  be  legible,  visible  and  readable  at 
appropriate  distances;  3)  shall  contain  a clear  message  (free 
from  extreme  abbreviations  or  jargon);  and  4)  shall  be  con- 
sistent in  format.  Signage  for  the  handicapped  is  a basic 
requirement  throughout  CB-1 . Visibility  at  night  is  manda- 
tory. Provisions  should  be  made  for  non-English  speaking 
visitors  such  as  Universal  symbols. 

5.  Permanent  private  commerical  signs  and  images  and  public 
facility  signs  may  be  categorized  according  to  location,  i.e. 
at  the  enterprise  itself  or  elsewhere,  according  to  method  of 
support  --  typically  flush  mounted,  fin  type  or  pendant 
(whether  they  are  illuminated  or  not,  and  whether  two  or 
three  dimensional) . 

6.  In  general,  images  at  the  location  of  the  facility  should  be 
in  scale  with  the  architecture  of  the  enterprise  and  its  sur- 
rounding context,  and  "off-site"  identification  should  be 
implemented  by  various  devices  utilizing  maps,  models  or 
electronic  information  devices.  Billboards  or  large  signs 
are  not  allowed. 

7.  Three-dimensional  or  symbolic  signage  (i.e.  tea  kettle  for  a 
coffee/tea  shop,  the  classic  barber  pole,  or  a clock  for  a 
watch  repair  shop),  are  encouraged.  In  general,  moving  or 
moving- illuminated  self- illuminated  signs  are  not  accept- 
able. However,  all  signing  will  be  reviewed  in  the  context 
of  an  overall  signage  and  graphic  design  plan. 

8.  Information  systems  may  include  the  traditional  signs, 
graphic  images  and  lights  described  above  and  closed  circuit 
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self-actuated  computer  based  devices  with  video  screens  and 
keyboards,  or  voice  actuated  controls.  Regardless  of  the 
level  of  technological  sophistication,  any  visible  manifesta- 
tion of  the  system  should  be  designed  according  to  the  prin- 
ciples and  guidelines  contained  herein. 
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